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PREFACE 


BT TRB 

^ AUTHOR. 


A DIGEST of the Law of Property as founded 
upon the relation between husband and wife 
being called for by the profession, it has been 
attempted by the author, in the following 
treatise. In collecting the cases on the sub- 
ject, which are scattered through a variety of 
books, his object has been to concentrate all that 
he considered elementary for the student, and 
useful to the practitioner; In' traversing so 
wide a field the author is aware that many 
things worthy of notice may ];iave escaped his 
observation; he has, however, treated upon 
every point cxinnected With his subject which 
occurred to him as useful in practice, studiously 
avoiding the mtroduction of abstruse discussions 
Unconnected with practiced questions. 

The author has endeavoured to express him- 
self throughout his treatise in such* a, manner as 

* • ^ 

to be easily understood, but in Instances where 
he may have failed to hate, so l^one, the defoct 
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can be supplied by tbe reader on consulting 
the cases, which the* author hopes, firom the 

• ■ i. ‘ 

attention he has paid to the direction; of the 
press, -will be found accurately referred to in the 
notes. 

That the work, after all the care the author *. 
has* been able to bestow upon it, is perfect, is 
what he cannot yenture to assert ; but that it is 
as free from imperfection as his humble talents, 
^perience, labour, and researches will permit, 
he may with truth declare. 

The precedents contained in the Appendix 
to the second volume, although not intended 
as guides to the, experienced conveyancer, will, 
it is hoped, be found illustrative of the work, 
and useful, to the younger branches of the pro- 
fessipn. 

In cx>nclusion,. the author desires to express 

his gratitude to his friends Mr. Koe of Lincoln’s 

' % 

Inn, and Mr. Keene of Gray’s Inn, for the assist- 
ance they have affi>rded him during the pro- 
gress of his work. 



ADVERTISEMENT 


TO THE 


PRESENT EDITION. 


Ik this Edition, the decisions which have ap- 
peared since the first publication of the work 
have been incorporated, and notes have oc- 
casionally been added. The passages introduced 
into the text are distinguished from the ori- 
ginal matter, by being inclosed in brackets.. 
The Editor has subjoined to the second volume 
investigations of some point's connected with 
the subject of the treatise. 
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TREATISE 

OK THE 

LAW. OP PROPERTY 

ARISING PROM THE RELATION 

BETWEEN 

HUSBAND AND WIFE. 


By marriage, the husband and wife arc as one person 
in law. Upon this union depepd* almost all the legal 
and equitable rights and disabilities tvhich either of 
them acquires or incurs by the intermarriage. The 
very being or legal existence of the woman is by the 
common law suspended during the marriage, or at least 
it is incorporated and consolijclated into that of the 
husband, under whose wing, protection, and cover she 
performs every thing (a). Modem times have intro-, 
duced exceptions to this doctrine, as will appear in the 
progress of this work ; but the general rule still con- 
tinues, and its wisdom is proved from the inconveniences 
that have been felt by a departure from it. 

T}ie reasons upon which the law virtually suspends 
the existence of the womart during the coverture appear 


(a) 1 Black. Com. 412. 
VOL. I. 


LiM. sect. 168 — 291. 
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to be these 4ir8t, for her husband’s safety, in depriving 
her of the power to injure him by any act without his 
concurrence, or his assent, either expressed or implied j 
andy secondly, for her own security, in guarding against 
thi^|{u8tMind*s influence over her, by disabling her from 
disposing of her own property, except by those methods 
and with the solemnities which the law itself prescribes. 

I shall consider the subject of this treatise under the 
four following general divisions^ viz.-:- 

First : The rights acqttired by the husband in the 
real and personal estates of his wife ; and his power 
over the same. 

Second : The rights acquired by the wife in the real 
and personal estates of her husband; and her power 
over the former. 

Third; The effects of marriage upon the acts and 
agreements of husband and wife prior to marriage, and 
the husband’s liability in respect of those acts and agree- 
ments. And, * 

Lastly: The disabilities of coverture, and the ex- 
ceptions to them. 



CHAPTER I. 


The RigUUi acquired by the , Husband in fits JVi^*s real 

JSstaies, 

m 

By the intermarriage the.husband acquires a freehold 
interest, during the Joint lives of himself and wife, in all 
such freehold property of inheritance as she was seised of. 
at that time, or may become so during the coverture (a). 
Upon this freehold there may be a remitter {b). The 
husband alone may make a tenant to the prcecipe for 
suffering a recovery (c ) ; and he may take a release or . 
confirmation to enlarge his estate (rf): but if he be at- * 
tainted of felony, the king will not acquire the freehold, 
it remaining in the wife, but the pernancy of the profits 
only during the coverture fc). The husband’s interest 
may be defeated by the act of his wife hejbre the birth 
of issue. If, therefore, she be attainted of felony, the 
lord by escheat may enter and eject the husband, so 
soon as it appears by due process that the king ha^ had 
his prerogative forfeiture, of a year, day,’ and waste (y*) ; 
but not so if the attainder happen after the issue are 
born (jg)y for then the husband is intitled to an estate 
for his own life, and in his own rigl^ as tenant by the 
curtesy initiate, j^er the birth of issue, the husband 
alone is intitled to do homage J;o the lord for the lands, 
but before issue bom he and his wife must have per- 
formed that service together (A); so that upon the birth 


(4^ And the husband acquires jointly with the wife a seisin in fee 
in the wife's freehold estates of inheritance : thq husband and wife 
are seised in fee in right of the wife. See Oilb. Ten. 108. Co. liitt. 
67 . 1 Saund. 253. Polyblank t>. Hawkins. .J>ougl. 314. 

(5) Co. Litt. 351. . (<;)*Pigg. Rec. 72 . Cruise Rec. 58. 

(rf) Co. liitt. 299 . (e) Co. Litt. 35 1 . (^"^4 Hawk. PI. Co. 78. 

{jg) Co. Litt. 351. (4) 2 Black. Com. 12G; aw infra, sect. 5, pi. 3 

and 4 ; and sec Co. I.itt. G7. a. ^ 

• B 2 
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of issue the husband becomes tenant to the lord, which 
necessarily prevents an escheat to him for felony com- 
mitted by the wife. This leads to the consideration of 
the husband’s title to his wife’s estate, as — 

TENANT BY THE CURTESY. 

In treating of this subject I shall .consider-— 

I. Who may be tenants by the curtesy. 

I I. Of what estates, and seisins of the wife. 

1. Of what estates. 

2. Of what seisins — viz. 

1. Seisins in fact. 

S. Seisins in law ; and 

3. Seisins in equity. 

III. Of the issue as to curtesy. 

IV. The nature of the estate of tenant by the cur- 
tesy, together with the incidents, privileges, and 
powers belonging to it. 

How curtesy may be defeated and banned. 

1. recovery or eviction under a title 
prior to the marriage, distinguishing 

• between conditions and limitations. ^ 

2. By the joint acts of husband and wife. 

3. By the husband’s acts singly; and 

4. By the wife’s acts alone. 

V 

PRTB8 Y. Xhe term curtesy, according^ to Judge BlackstOne, 
dcriva- was probably derived ffom the husband’s attendance 

*• at the lord’s court or curtis, in respect of the wife’s 

real property. So soon as a child was bom the father 
began to have a permanent interest in the estate, became 
one of the pares curtis, did homage to the Lord, and 
was called tenaqt by the curtesy initiate ; and this estate 
being once vested by the birth of issue, was not suffered 
to determine hy the subsequent death or maturity of *the 
infant (a). 



^(/») 3 Black. Com. 12fi. 
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This title of the husband is an estate for life in such 
lands and tenements of his wife, as she was seised of in 
fee-simple or fee-tail, upon having issue by her born alive 
that may* by possibility inherit the estate (<?) by descent 
from her. 

Four circumstances are requisite to complete this title 
of the husband, viic. *a legal man’iage (^)— seisin by the 
wife of the estate — inhpritable issue — and her death. 

I. All such pei*son's may be tenants by the curtesy who who ore uiul 
are legally married, and are permitted by the laws to hold 
and enjoy real estate. An alien, thenefore, is not one of hcinfftoimuts 
such persons, because he is not allowed by the policy of cur- 
the law to enjoy and retain lands for his own benefit (c) :• 
but he may be naturalized or made a denizen. The one 
is the act of the legislature ; the other that of the king 
alone by letters patent. The former removes all defects Diffcrcucu 
and disabilities ah initio ; the latter only removes them ^ 

from the date of the instrument. If, then, an alien hus- luituruU 
band be made a denizen and qflerwqrds have issue, as izution. 
such issue may inherit, the husband will be intitlcd to 
curtesy ; but if the issue were born before the denization, 
and the husband had none afteswards, he would have no 
title to curtesy, because no issue which*he ever had could 
inherit his wife’s estate j the father pi:ior to his being 
made a denizen having no inheritabjie blood to transmit 
to his children. ■ If, however, he were naturalized, since 
that Act had a retrospective operation, he would be in- 
titlcd to curtesy, whether he had issue by his wife before 
or after the passing of the legislative provision. 

. It seems, to have been the doctrine of the law in idiots, 
ancient times, that if the wife were an idiots her husband 
would not be intitled to curtesy, so that if lands de- 
scended to a feme idiot, who had issue, *and her husband 
entered, and then she was found an idiot^by office, the 


(n) Litt. sect. 35-— 5‘2. . (4) See Dbtver/' ebap. £>, sect. 1 . 

(r) Co. Litt. 2. 6. I Ijcw .^9. 
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Estates and Seisins on 


Property to 
ivliidi cur- 
tesy uttaclies. 


To what not. 


[Chap. 1. 


king by prerogative would have been intitled to them 
discharged from curtesy (a). It seems, however, agreed 
at present, upon principles of -sound sense and reason, 
that an idiot cannot marry, she being incapable of con- 
senting to any contract ; this doctrine, therefore cannot 
now take place (6). 


II. Of what estates *and seisins.. 

1. Of xohat estates. 

The species of property subject to curtesy are manors, 
.lands and tenements, of which actual seisin may be ob- 
tained by the wife j and of various hereditaments, such 
as rents, tithes (c), commons, advowson$(</), offices of 
inheritance, trusts, equities of redemption, &c.[c). 

But of the following particulars there can be no cur- 
tesy: viz. of a mere right, title, condition, pei-sonal 
inheritance, &c. (jT). * 

If, therefore, the wife be grantee of a personal an- 
nuity to her and her heirs, and have issue, the husband 
cannot claim it after her death„as tenant by the cur- 
tesy. 

'Hie reason wl\y curtesy was not applicable to such 
matters was probably its origin in feudal times^ and its 
being incident ancl necessary to tenure. 

a. Of what seisins. 

The subject of seisin the reader will find fully entered 
into in the first chapter on Dower (^), to which he is 
referred for the particular cases which may not be 
noticed in this section. 


(a) Co.LiU.^6. .2 Black.Com. 12r. ^ (&) See post. chap. 9. 

sect. 1.' (c-) Co. Litt. 29. (cQ Ibid. (e) Litt. sect. .35. 

Perk. sect. 457 — ^163. Plowd. 379, 4. (y) Co. Litt. 29. Perk, 

sect. 437 and 463. ^ Vin. Abr. 1 60. {g) Chap. 9 of this 

work, sect. 2. pi. 4. • 
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1. As to seisins in Jact. 

* 

In all cases where actual seisin by the wife can be 
acquired, as of lands' and tenements, it must be obtained 
in order to found the husband*s claim to curtesy (<z). 
The reason is, to enable the heir to take the estate from 
her in that character; which is essential to the husband’s 
title ; for it is a rule of law, that the heir, claiming 
by decent; must derive his title from the person last 
actually seised of the inheritance. If, therefore, 'the 
wife was not so seised, he could not inherit it from her ; 
so that one of the requisites' of the husband’s title to 
curtesy would be wanting, viz. issue that could inherit 
the estate by descent from the wife. Tlie reader will 
find this subject fully and ably discussed and explained 
in the case of Doe v. Hutton, decided in the Court of 
Common Pleas, and reported in Jiosa7iquctsa\A. Puller's 
Reports, vol. iii. p. 043. 

Actual seisin of the inheritance Ijy the wife of her 
lands and tenements being required, for the reasons 
before stated, to intitlc her husband after her death to 
curtesy, that estate will not arise unless there be an 
entry in her lifetime. 

If, therefore, A be seised of lands* in fee which de- 
scend upon his daughter B, who mayies and has issue ; 
but-ii dies before entry by herself or her husband, 
or other person for them ; he shall not be tenant by 
the curtesy, because his wife had only a seisin in 
law (6). 

Suppose, also, that a woman was disseised of her 
estate before he'r marriage, and no entry was made 
during the coverture, the husband would ^not be in- 
titled to curtesy ; for whilst the maniage lasted, his 
wife had a right of inheritance only, ai\d he cannot 
intitle himself to curtesy by an entry after her death (c). 


Kntry uimiu 
ail estate 
desccnclecl to 
tlie wife ne- 
cessary. 


Disseisin be* 
fore and no 
re-entry dur^ 
ing marriage, 
no title to 
curtesy. 


(a) 6 Term Rep. 6/9— 680. (6) Co. Lift. 29. • (c) Perk. sect. 458. . 
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But the reverse would be the case if the disseism 
took place after the marriage, for the wife being seised 
during the coverture, and .the husband’s title being 
inchoate by the marriage and the birth of issue, and 
he having obtained a right of entry in respect' of such 
title, may pursue it after his wife’s death ; but in the 
former case, his title depended upon his entry during 
the marriage, which right of entry was not in respect 
of any title to curtesy, but to him and his Wife jdintly, 
in Yight of his wife during the marriage, which entry 
it is obvious he co^ld not make after the coverture had 
determined (a). 

So also the suspension of ihcfteekold in seigniories, 
rents, commons, and the like, during the marriage, 
will prevent the husband’s title by the curtesy : but if 
the suspension be for years only, it will not have that 
effect, the possession of the termees being in law the 
possession of the husband and wife (6). 

Since to enable the issue to inherit, as the wife’s 
heir, her actual seisin is necessary, as 1 have before 
observQd, it has been said, and correctly, that if the 
husband had gone towards the* land, and had done 
every thing in his power to make an entry, it would 
not avail, unless he actually entered during the mar- 
riage (c). 

It has been noticed, .that curtesy only arises out of 
the seisin of the wife of an estate in fee-simple or fee- 
tail, and of whom the husband may have inheritable 
issue. If, then, his wife be seised of a less estate than 
that of inheritance, his title to curtesy will not arise. 
Wlien, therefore, she is but tenant fof: ^fey or at tviU, 
no curtesy attaches ; and it is for the latter reason that 
copyhold estates are not by the common law subject to 
curtesy ; the interest of the wife in them being con- 
sidered as an estate at will only. . But since custom is 

(a) Perk. sect. 4d&. -(&) Co. Litt. 29. b. 

{r) Doct. and Stud* 2 Dial. t. 2.'>. Perk. sect. 470. 
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the basis of the titles to copyholds, the husband will 
have a right to curtesy when the custom authorises it ; 
and in manors where such custom prevails, theliusband 
will be so intitled although his wife hi^pens to die 
before admittance (a). 

This special custom being an exception to the general 
law of copyholds, is 'construed strictly. If, then, the 
cbstoiii allowing the husband curtesy relate to women 
only who shall be possessed of copyhold lands at the 
period qf marriage^ it will not be extended to include 
such other copyhold lands as* she may, acquire during 
the coverture (^).* 

Tlie seisin of the wife must be of the entire in- 
heritance at some period during the marriage. 

Her seisin, therefore, of a reversion in fee upon an 
estate for life, will not intitle her husband to curtesy, 
except that estate determine during the marriage (c). 

In cases where, by the same instrument^ the wife 
takes an estate for life and the revorsion in fee, but 
contingent freehold remainders are interposed ; the 
title to curtesy seems to stand thus, — the legal effect of 
these limitations appeal's to be, that thje life-estate will 
merge in the reversion for every purpose except to 
destroy the contingent interests (c?) ; • so that if the 
contingencies never happen, the wifors seisin of the fee 
not being disturbed, curtesy attaches (e) ; but if they 
do arise, then the consolidated estates will separate, 
and the wife be considered as actually seised ab initio 
of an estate for life only, to which curtesy does nof 
attach. Thus, in Boothby v. Vernon (f\ the Judges 
put this case, — suppose an estate be given to a woman 


(a) Gilb. Ten. 288. 4Rep. 22. Hob. 181. 216. .Cro. Eliz. 361. 
See n Burr. 2764. , . • • 

(&) 2 Lieon. 2US. (c) Co. Litt. 29. {d) 2 Rejz 60.6. 2 Saund. 387. 

(e) Hooker v. Hooker, Ca. temp. Hardw. 13. ,2 Barn ; K. B. 200. 
232. 279 ; and sec 2 Saund. 382. b. ndte^ Doc v. Scudamore, 2 Bon. 
and Pull. 291. (J) 9 Mod 147. * 
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for life ; then to her first and other sons, &Cr in tail 
male, remainder to the, heirs of her body, remainder to 
her right heirs : although it • is clear that the woman 
was seised of the inhm*itance, yet ^ she have a son (as she 
had in that case) her husband would not be intitled to 
curtesy. 

But the life-estate may be merged by descent of the 
fee upon the wife, which will .destroy the contingent 
remainders, and give a right to curtesy. The follow- 
ing distinctions seem to reconcile the cases : — If the fee 
descend to the. wife as immediate heir to the person 
devising the several interests, it will not merge her life 
estate, and create a title to curtesy (a) ; for such a 
merger would destroy the will in its inception. But 
when the descent to her is not immediate, but mediate 
from the testator, as when the fee first descends to his 
son and, heir, and from the son to the wife ; or when it 
devolves upon her from a devisee in remainder in the 
will, so that the •will is not destroyed in its birth, but 
its limitations commence and take efiect, the descended 
fee will merge the life-estate, defeat the contingent 
remainders, and. intitle the husWhnd to curtesy {V ) ; for 
merger is an accident to which a particular estate is 
liable after its commencement, and it appears that there 
is not the same reason to exempt it from that accident 
ill the latter cases, as in the instance of an immediate 
descent of the fee from' the testator upon the tenant 
for life. 

From the following case will appear the effect upon 
the title to curtesy of a settlement by lease and release 
before marriage of the wife's estate-tail. 


(o) Archcr’s» case, I Bcp. 66. .Plunkct r. Holmes, 1 Lev. 1 1 . 
Rnym. 28. ami IMathby v. Vemon, !) IVIod. 147. 2 Eq. Ca. Ab. /27. 

(A) Kontr. Ilarfwol, T. Jones, 70 . 1 Ventr. 306. Hooker e. 

Hooker, Ca. Temp, .Hsirdw.^ 13. Fearne's Con. Rem. 341, et scfi- 
Crump i'. Norwood, 7 Taunt* 302 ; and see iii/'rO) chap. 9, sect 2, 
pi. 4. 
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Feme, tenant in tail in possession, prior to het in« 
tended marriage, conveyed lands by lease and release 
to tniitees, to the use of herself and heirs until the 
marriage, and, immediately afterwards, to the use of her 
intended husband for life, with remainder to trustees to 
preserve, &c., remainder to herself for life, remainder 
to the first and other’sons of the marriage successively 
in* tail, with remainder. over. Upon a question as to 
what interest the husband took in the lands, it was 
contended, and also confirmed by the Court, that a 
conveyance by lease and release by* tenant in tail, 
neither barred the issue in tail nor created a discon> 
tinuance, but passed a base fee voidable by the issue in 
tail by entry ; so that the husband of the wife tenant 
in tail was not intitled in the present ease cither to a 
life estate under the conveyance, or to be tenant by 
the curtesy ; not to the former, because it was not 
competent to his wife to pass the estate by such a con- 
veyance to the prejudice of her issue nftcr her death : 
nor to the latter, because the instant that the marriage 
took effect, the estate was vested in the husband during 
the joint lives of himself and wife, consequently there 
never was any one moment during the coverture when 
the wife was seised of an estate tail in possession (a). 

If a term for years only be interposed between an 
estate for life limited to the wife, and an estate in fee 
vested in her, or if she be seised of the inheritance 
subject to a term for years, such chattel interests will 
not prevent the wife’s seisin of the freehold and in-’ 
heritance, as required, to found the right of her husband 
to curtesy ; for tHe possession of the lessee is the pos- 
session of the wife, as the owner of the freehold and 
inheritance ( 6 ). 

To this principle the decision in De Grey w. Richard- 
son (c) may be ascribed : ^ 


Settlement 
before mar- 
ringe ofwife’s 
cstates-tail 
by lease and 
release^ witli- 
out fine, will 
prevent cur- 
tesy,— and 
why- 


A term for 
years inter- 
posed be- 
tween wife’s 
life-estate 
and reversion 
will not pre- 
vent a seisin 
oftlieinlierit- 
aucc to found 
curtesy. 


(o) Neville v. Rivers, 7 Term. Rep. 277. Sec farfher on this subject, 
chap. 9, sect. 2. (A) Co. Lilt. 29. n, note I. * 00 3 Atk. 469. 
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A being tenant in tail of estates (to which she suc- 
ceeded shortly before^ her death) died, leaving two 
children, b^ore she or her husband were able to receive 
any of the rents from the tenants, although they , had 
become due. The tenants held the lands under leases. 
The husband filed a bill for the rents in arrear, and 
also claimed a title to curtesy of the estate tail. And 
this demand and claim were allowed by IjOtd JEIard- 
t^ickef who considered the possession of the tenants- 
lessecs to be the possession of the wife ; and he observed 
tliat' the question was of great consequence to husbands, 
since most of the lands in England were held upon 
leases, and tenants were backward in paying their rents, 
and that as a wife might have a right for a year or two, 
or no actual entry made, it would be hard for that 
reason to prevent a tenancy by the curtesy. 

It seems, however, safer to attribute Lord Tlard- 
'teickds decree to the circumstance of the possession of 
the tenants-lcssqcs being the possession of the wife, the 
consequence of which would be her seisin of the in- 
heritance in tail of the estates, and her husband’s title 
to curtesy. It is tfue, that the hardship complained 
of by Lord flardwicke may be unfortunate, but it 
would, as it seems, be equally hard upon the persons 
in remainder, or ^he issue in tail, if their interests were 
abridged or postponed by the pennissive interposition 
of an estate which for its foundation wanted any of the 
requisites that the law has prescribed as necessary to 
make it available. 

It has been said, that if lands be given to two sisters, 
and the heirs of their two bodies, and one marries, has 
issue, and dies, living the other sister, the husband 
shall be tenant by the curtesy ; upon the principle that 
the sisters, were tenants in common in tail in pos- 
session (<?). 'But this construction seems to be shaken 


*(<i) Co. Litt. 30. 



which Curtesy attaches. 


la 


Sect. 


by Littleton, in section 283 ; for he says that, if lands 
be given to two men, and the heirs of their two bodies, 
they shall be joint tenants during their lives, with 
several inheritances in tail ; and the case of the sisters 
is mentioned by Lord Coke, in his commentary upon 
that section. If, therefore, the two sisters took in- 
terests during their lives only in joint tenancy, the 
husband could not be iiititled to curtesy, and with this 
agrees the case in Rolte‘(a'). 

Although there can be no curtesy of lands hoi den* in 
joint tenancy, yet husbands are entitled to curtesy of 
lands holden by their wives as coparceners or as tenants 
in common ; because their wives have several inherit- 
ances, and there is no survivorship amongst them as 
among joint tenants (//). 

.Since the possession of one tenant in common is the 
possession of all the rest, the seisin of the one will be 
sufficient to intitlc the husband of another, a married 
woman, to be tenant by the curtesy. 

Accordingly, in a case where A died, leaving a son 
and a daughter, A^s widow entered upon an estate in 
fee of which he died seised, and she was seised of one 
'part of it as tenant in dower ; of another as tenant in 
common with her son ; and of the last part as guardian 
in socage to him. The son went abroad and died under 
age, by which event the daughter became intitled to his 
share of the estate, and married. She and her husband 
applied to the mother to be let into possession of the 
son^s part ; but the mother declined, imagining that 
the son was living, and therefore she held* the land for 
him. During this possession of the mother, the wife 
died, having had or leaving, as I presume, issue. Resort 
being had to the Court of Chanceiy, one of the ques- 
tions was, whether the seisin of the mother after the 


Contra of 
lands holden 
ill copar- 
cenary and in 
common. 


And the pos- 
session of the 
other parce- 
ner or tenant 
in common 
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(a) S Roll. Abr. 1)0, pi. SO. Pee also chap.J?; sect. 2. 

(b) Tjitt. .sect. 
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son's, death (she being tenant in common with the 
daughter) was the seisin of the daughter in a sense 
sufficient to make the 'husband tenant by the curtesy 
of the daughter's part of the estate ? And the Court 
adjudged that it was sufficient, upon the principle that 
the entry and possession of one tenant in common is 
that of the other (a). .. .. 

It is not necessary that the wife's estate of in- 
heritance should continue during the lifetime of her 
thchusband’s husband ; for whether the issue die before her or qfter- 
ifctime. taards during the husband's life, still the title to curtesy 
which commenced on the birth of st^ch issue will con- 
. tinuc during the husband's life ; because it was a legal 
incident and privilege ; and so inseparable from the 
estate, that it cannot be restrained or prevented by any 
proviso or condition (b). And since the husband's title 
was initiate upon having issue, the law docs not permit 
it to determine afterwards by the death of the issue ; 
that event being the act of God, and within the well- 
known legal maxim. 

Thus, a man having issue two daughters, gave lands 
to the elder and the. heirs of her body, with remainder 
to the younger and the heirs of her body. The elder 
wife 8 estate, daughter married, had issue born alive, who died, and 
then she died. The younger daughter entered upon 
the husband of the elder, who claimed as tenant by the 
curtesy. To that claim it was objected, that since the 
wife's estate was determined, so also must be the estate 
of her husband, which was derived out of it ; and that 
it could not continue beyond the expiration of the 
primitive estate. But the Court decided that the hus- 
band was intitlcd to hold the lands during his life as 
tenant by the curtesy (c). 

In the last case, it is to be noticed, that after the in- 


Curtesy can 
not lie pro* 
vented liy a 
proviso or 
condition. 


An instance 
of curtesy 
after deter- 
mination of 


(rt) Sterling r. Penlingtonj 7 Vin- Abr. 150, pi. 11. 

(ft) G Rep. 41 . - (o) Paine’s case^' 8 Rep. 67 ; sind see Stead- 

man r. Pulling, 3 Atb. 4*27 ; stated ittfva in this section. 
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heritance of the wife in the thing given ceased, the 
subject itself still remained, and would have passed 
into the possession of another person, if the law had 
not interposed the estate by curtesy. But when the 
thing itself is destroyed or becomes extinct by the de- 
termination of the wife’s estate in it, then the husband’s 
title to curtesy detci^ines of necessity at the same 
time. To exemplify this in the instance of rents-— 

Suppose a woman, being seised in fee of lands, grant 
an estate tail, reserving to herself and heirs a rent, and 
then marries and has issue ; afterwards the donee in 
tail dies without issue, whereupon the* reversion in fee 
reverts to the wife ; and then the wife dies. Her hus- 
band will not be intitlcd to curtesy of the rent ; be- 
cause, as luord Coke says, the rent newly reserved is 
by the act of God determined, and no state of it re- 
mains (a ) ; and it may be added, that the rent neces- 
sarily became extinct, because by th(! death of the 
donee in tail without issue, there was no person charged 
with, or obliged to continue the payment of it ; and 
the husband receives no injury, since he will hold the 
estate in curtesy, if by entry his wife died seised. * *But 
suppose the donee in tail had survived the wife, and 
died without issue before the husband, the husband’s 
cuitesy would have ceased, for the rent having become 
extinct, curtesy could not be continued as in other 
cases.' And with respect to the lands, the wife having 
been seised during the marriage of a reversion upon an 
estate tail, curtesy could not attach upoii them, as has 
been before noticed. 

So also, if the woman had granted an estate for life 
only, reserving to herself and her heirs a yearly rent, 
and such freehold estate continued during the mar- 
riage ; then it seems that the husband would not be 
intitled to curtesy either of the rent or t^ie Reversion ; 


{a) Co. LUt. 80. 
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not of the reversion, because it was expectant on an 
estate of freehold j nor of the rent, as well because it 
was incident to such reversion, and must go with it to 
the heir or devisee dischai^d of curtesy as its principal 
the reversion was, as also because tW rent was not 
reserved out of an estate of inheritance, but was some- 
thing in the nature of ah interejst jpur autre viCy and 
co^d not be considered as *a reht’in fee (a). 

But where there is no such necessity as before men- 
tioned, for a rent of which the wife is seised in fee or 
in tail to become extinct, such rent will fall within the 
same rule of laW which we have see^n to be applicable 
to real estates. 

Thus — if a person, seised in fee of a rent, grant it 
in tail to a woman, who marries, and has issue which 
dies, and then the wife dies, without issue, before her 
husband, he shall be tenant by the curtesy ; because, 
as Lord Coke observes, the rent remains ; i. e, although 
the wife^s inheritance ceased by her death without 
issue, the reversion in the rent resulted to the grantor, 
sulyect to the husband’s curtesy, which the law gave as 
incidc’nt to the wife’s seisin of the rent in tail, and 
which did not become extinct *of necessity, as in the 
other case. 

The determination, as it seems, would have been the 
same if the grantor of the rent had not been seised, but 
had created it at the time of the grant. The following 
extract is added in a note to the case last stated by 
Mr. Hargrave, in his Coke upon Littleton, from Lord 
Hale*s manuscript ; — 

** So if it was a rent de novo granted in tail, and the 
wife dies without issue, the husband shall be tenant by 
the curtesy (by.** 

This subject will be resumed in the filth section, 
which treats of the defeazance of the husband’s title by 
the eviction of the wife’s estate. ‘ 


(«) Co. Litti. 32. 


(/>) Ibid. SO. 
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2. Of seisins in law. 

The necessity of actual seisin by the wife of the in- Seiain in law 
heritance in such species of property of which seisin in 
,fiKt can be obtained, in order to found a title to cur- 
tesy, has been before shown (a) : but where the in- 
heritances lie in gr{uit, so as to be incapable of the 
same seisin as lands or tenements, it cannot be required. 

The law must be satisfied with the seisin of which 
the nature of the property admits ; and it will evten 
dispense with that, when there was no possibility of 
obtaining it. Instances of which 1 shall now proceed 
to produce - 

If a person seised of a rent, or of an advowson in fee, Sufficient of 
have issue, a married daughter, and dies ; and then she, 
having issue, dies before the rent becomes due, or the 
living becomes vacant, her husband will be intitled to 
curtesy, notwithstanding his wife had only a seisin in 
law; for in the case proposed, Impotentia excusat 
legenit and actus Dei nulli Jacit iryufiam (Ji). 

It is indeed stated in the 468th section of Perkins^ 
that notwithstanding^ an advowson. in- gross broom es 
vacant during the marriage,' and the wife die after the 
six months for presentation have elapsed, and before 
presentment, &c. so as that the ordinary presents by Kxwpt tlioro 
lapro, the husband shall nevertheless have the next 
avoidance as tenant by the curtesy. Such position, 
however, may be reasonably doubted, since seisin by 
the wife might have been obtained by the presentation 
of herself or husband, and it was owing to their culpable 
neglect that they lost it. It is obvious, therefore, that 
neither of the principles upon which actual seisin is 
excused, viz. impotentia excusat legemt or actiis Dei 
nuUi Jacit irjuriam applies to the case proposed (c). 

(a) Page 7. (4) Co. Litt. 29. Perk. *ct. 469. Fitz. N. B. 

] 49. D. 2 Br. Tenant by the Curtcey, pi. 2-. (<•) Sec Co. Litt. 

29. a. n. 5. 
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If, however, an advowson be appendant to a manor, 
apj^dant seisin be not obtained of that manor during the 

^^oth«r marriage, the above rule of law becomes inapplicable } 
for as seisin of the principal was* necessary to give a 
title to curtesy, if that be wanting, no such title being 
deducible to the principal, it must also fail as to ad- 
juncts, or to such things as depend upon or go with 
the principal. 

Thus, if ^ be seised of a lAanor to which an' ad- 
vowson is appendantf and dies, having issue a daughter, 
who takes a husband, and dies bqfinre entry into the 
manor, it seems that the husband shall not be tenant 
by the curtesy of the advowson, nor of the rents inci- 
dent to the manor, because he had not seisin of the 
principal (a). 


3. Of seisins in equity. 

From the natures of the property before-mentioned 
to be subject to curtesy (&), it appears that such title 
attaches itself to equitable seisins, as well as to legal 
at^law^dto estates. And it must be noticed, that, in general, legal 
equity. and equitable interests receive the same constructions, 
or have the like effects given to them in relation to the 
present subject, for the purpose of preserving at law 
and in equity the rules of decision and of property uni- 
form and consistent, so that an equitable seisin or estate, 
which, if legal, would have imparted to the husband a 
title to curtesy, will have the same consequence or effect 
in equity ; except where a strict adherence to the rule 
would defeat the intentions of the settlers or devisors 
of the property ; instances of which are afterwards 
stated. 

The first instance that I shall mention, is curtesy of 
a trust-estate — 

Ciurtesy of a A devised his lands to trustees in fee, in trust to pay 
trust estate. , 

(a) Note to Co. liitt. 29. 'Hale’s MSS. (6) Supra ^ p. 6. 
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his debts, and to convey the surplus to his daughters 
equally. The youngest daughter married, and died, 
leaving on infant son. Question: whether her sur- 
viving husband was inthled to curtesy of her share of 
the surplus lands ? And Lord Cowper, Ch. decreed 
in the affirmative, observing, .that trust estates were to 
be governed by the .eame jrules as legal estates ; and 
that as the husband would have been tenant by the 
curtly, had that case been a legal estate, so he should 
be of that trust estate (a). 

The following is an instance of curtesy of an equity 
of redemption—- • 

A being seised in fee of lands, mortgaged the in- of an equity 
heritance to JBt and then married C. A, continuing in redemp- 
the possession of the estate, died, pending the mortgage, 
leaving a son by her husband. The question was, 
whether the husband was intitled to curtesy of the 
equity of redemption? And Lord Ilardwicket Cli. 
decided in his favour, because an equity of redemption 
was to be considered an estate in the* land, was trans- 
missible from ancestor to heir, might be granted, in- 
tailed, devised, or mortgaged, and might be bari'cd by 
a common recovery; also, because the ’person intitled 
to the equity of redemption is owner of the land, and, 
therefore; in equity seised of the estate ; a seisin per- 
fected in the present case by the wife's possession (/>). 

It is worthy of observation, that in the last case the 
four requisites to tenancy by the curtesy concurred, 

(i. c.) marriage, issue, seisin (c), and the wife's death. 


(а) Watts V. Ball. * 1 P. Will. 108. See also 8 Rep. 90. 

(б) CasbiHiie v. Scarfe, 1 Atk. 603. 7 Vin. Abr. 156. S. C. See 
the judgment in this case from Liord Hardvaiche* MSS. 2 Jac. and 
Walk. 194. 

(c) If the lands in whicdi the wife has an equitable estate, be 
during the coverture in the possession of one dainiing the (‘quituble 
interest adversely, it may be questionable whether the husband 
%vould be intitled to curtesy. In Casbome v. Scarfe, lAtrd Hardtpivkf 
relies on the actual possessiun and receip,t cf. the rent and profits, 

• c » 
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In equity the rule is, that what is agreed to be done, 
is considered as actually completed. In consistency 
with this rule, if money be vested in trustees, by will, 
or otherwise, in trust to purchase* lands, with a decla’ 
ration of trusts which would give, the wife an equitable 
estate tail, although the money be not converted into 
real property during the life of ^he- wife, yet her hus- 
band will be intitled to curtesy. 

Accordingly, 500/. were agr^d by manriagc-articles 
to be invested in the purchase of freehold lands of in- 
heritance, to the use of the husband for life, remainder 
to trustees to preserve, &c. .then for all the children of 
the marriage, as the husband and wife, or the survivor 
of them, should appoint ; and if no appointment, for 
all the children equally ; but if one only, then to such 
only child in tail, with remainder to the husband in fee. 
There was but one child of the marriage, a daughter, 
who married and had issue. B having survived his 
wife, the question was, whether he was intitled, as 
tenant by the curtesy, to have the interest of the 500/. 
during his life ; which sum was to be considered as 
land ? And Lord HardwicketJCh. was of opinion that 
the husband was so intitled ; because if the money had 
been actually invested in land, the wife would have 
been tenant in tail of the estate, and her husband in- 
titled to curtesy ; so also he should be of the money in 
which she had an equivalent interest («). 


and in De Grey v. Richardson^ in holding that the possession of the 
tenants was the possession of the wifcy he observed that if they had 
paid the rent to an adverse claimantj it would* have been a material 
objection. 3 Atk. 472. According to the judgment of Sir IV, Grant 
in Lord Grenville *v. Blythe 16 Ves. 224, adverse possession under 
a claim of an equitable title^a is not attended with consequences 
analogous to those of a disseisin at law. But this doctrine must be 
received with considerable qualifications since the decision in the 
case of Cholmondel^y v. Clinton^ 2 Jac. and Walk. 1. 190. 

(a) Cunningham V. Moody, I Ves. sen. 174. S. P. Swcetapplc 
V. Bindon, 2 Vern. .536. r Dodson v. Hay, 3 Bro. Ch. Ca. 404. 
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But when an intention manifestly appears that the 
husband should have no interest in the, estate settled 
upon his wife, and she .is. converted into a feme sole 
during her life ; in such cases, whether the equitable 
inheritance devolve to her as heir, or by limitation im- 
mediately, or after intermediate limitations, her hus- 
band will not be intitled .to curtesy. If the trust be 
executory, i. e. to be carried into efibct in equity, by 
directing cdhveyances or otherwise, the Court will so 
model the limitations as to prevent curtesy. If the 
trusts be not executory, still it seem.s, for the reasons 
after mentioned,* that curtesy cannot be claimed. 

[|Thus in Bermet v. Davis (a\ lands were devised to a. 
married woman for her separate use, with a declaration 
that her husband should not be tenant by the curtesy, 
but" that upon her death the lands should go to her heirs. 
No trustees were interposed, and therefore the husband 
having had issue by his wife, became tenant by the 
curtesy at law ; but he was held in equity to be a 
trustee for the heirs of the wife, anA a conveyance to 
them was decreed]. 

When, however, the intention to prevent curtesy is 
not clear. Courts of Equity so far favdur the husband’s 
right, that if, from the wife’s interest, he is or would be 
at law ihtitled to curtesy, they will not disappoint his 
title. An instance of this occurred in the following 
case (&). 

A being seised in fee of certain tenements, and having 
two children, B and C, by a first husband, agreed by 
articles made prior to her second marriage with 2 >, to 
give to him, during her life, the interest of her money, 
and the rents of all her real estates, for maintaining the 
house and educating their children, iftitil B and C at- 
tained the ages of twenty-oiie, or married. Upon the 
happening of either pf which events, B and C were to 


(«) 3 P. wm. 316. 


{b) Steadman v- Pullings 3 Atk. 423*— 427. 
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receive their just proportions of money or estates as 
should be due to them as lawful heir to their father, 
first husband ; but* if A died before they came to 
their several fortunes, she reserved to herself the ab- 
solute disjMsition of all her estates and fortunes. A 
having had issue by Z),. her second husband, died, 
leaving him and B and C surviving. A question arose, 
whether D was intitled to curtesy of the real estate of 
which his wife died seised in fee, ■ notwithstanding the 
articles ? And Lord Hardwicke determined that he 
was ; observing, that the scope and intent of the articles 
were only to regulate the whole estate of the wife in 
. right of her first husband, as well the produce of the 
personal as the rents of the real, for the maintenance 
of the house and education of their children ; and that 
the words shewed it was intended to comprise the shme 
of the wife*s children likewise, until they attained 
twenty-one ; but the estate given to the wife was to 
determine upon their arriving at that age; that the 
transaction was nothing more than a contract in what 
manner the several funds should be applied, of which 
their estates consisted, and was never intended to 
abridge or disappoint the legal rights of the husband ; 
therefore there was no reason to deny him curtesy. 

[[Where the estate is limited in trust for the separate 
use of the wife for her life, with the equitable remainder 
or reversion in fee to her, her estate for life unites with 
the inheritance, so as to vest in her- an estate of in- 
heritance in possession (a). But there have been dif- 
ferent decisions with respect to the husband’s right to be 
tenant by the curtesy in this case. 

In Morris v. JMarwett (b"), an estate was. devised in 
trust for the separate use of the wife for her life, with a 


(a) Hcarle v. Grsenbank, 3 Atk. 697, 716. 1 Ves. sen. 298. 
Pitt V. Jackson, 2 Bro. C. C, 5 1 . Pearne Cent. Bern. 55. Mo^an 
V. Morgan, 5 Mudd. 408. ^ (A) I Atk. 607. 
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direction that she alone or such persons as she should 
appoint should receive the rents and profits, and that 
the husband should not intenneddle therewith, and 
after her decease in' trust for the heirs of her body for 
ever. One question was, whether the husband was in> 
titled to curtesy in this estate, and against this claim it 
was argued that the husband could not be tenant by the 
enrtesy unless he could shew a seisin in himself in 
riglit of his wife, and l^at his right must be initiate in 
the lifetime of' the Wife. But JLord Hardwicke siud, 
that as a trust estate would not bar the husband of his 
tenancy by the curtesy, the question was. Whether the 
devise to the wife, being for her separate use, would bar . 
him ? He was of opinion that it would not, because there 
was a sort of seisin in the wife, and though Lord Coke 
had said, that in order to make a tenancy by the cur> 
tesy, there ought to be a right in the husband inchoate 
in the life of the wife, he had not said that the husband 
should be seised of the rents and profits. His Lord* 
ship therefore thought, that if there had been an estate 
tail in the wife, the husband would have been intitled 
to be tenant by the curtesy, though the Court would * 
have prevented him from intermeddliilg with the rents 
and profits during her life. The case was, however, 
decided* upon other grounds : it was held that the wife 
took only an estate for life, and consequently that the 
husband was not intitled. 

In the subsequent case cH Hearle v. Greehbank (aX 
the testator devised his estates to trustees and their 
heirs for the separate use of his only daughter (a mar- 
ried woman) for life, and upon trust to permit her by 
any deed or writiilg to give, devise, and bequeath the 
estates as she should think fit. The Wife died having 
had issue, and an sf^intment made by her under the 
power having been held void on the ground of her in- 
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fancy, it became a question whether ber huslnmd was 
intitled to be tenant by the curtesy. Lord Hantoeicke 
said, that ad the xcversibn ip fee descended upon the 
wife till the execution of the ponder, she had the in- 
heritance ; but the father had made her a- sole^ 
and had given the profits to her separate, use : what 
seisin then could the husbipid have* during the cover- 
ture ? He could neither come at the possession nor the 
profits. ' There was no equitable seisin of the husband';^ 
an'd to admit there was, would be directly contrajy to 
the father*s intention : and therefore neither in law nor 
equity was the husband tenant by the curtesy. 

The point was considered in a late case(<7), where an 
estate was by marriage settlement conveyed to trustees 
in fee, upon trust for the separate use of the wife for 
life, with power to her to appoint the fee by deed or 
will ; and for want of appointment, in trust for her, her 
heirs and aligns. There was issue of the marriage,, 
and the wife died without having made any appoint- 
ment, leaving her husband surviving $ and a question 
arose as to his right to curtesy. The Vice .Chancellor 
in giving judgment, observed th^t the cases of Hearle 
v. Greenbank, and Roberts v, Diarwell, could not be 
reconciled, and that between the conflicting opinions of 
Lord Hardwicke^ recourse must be had to principle and 
analogy. The husband was entitled to be tenant, by 
the curtesy wherever the wife, during the coverture, 
was in possession of an equitable estate of inheritance, 
and had issue by the husbwd capable of that inheritance. 
There was no doubt here that the wife had an equitable 
estate of inheritance, and the husband must therefore 
be; entitled to curtesy, unless it could be held thud the 
direction that tlie wife should tdce the profits for her 
separate use amoimted to an exprera intention to ex- 
clude him. *He might in equity be wholly excluded 


( m ) Afwpau V. Morgan, 5 Ma<ld. 408. 
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from the enjoyment of his wife*s ]^perty,'by a direction 
that he should not be tenant by the curtly* as in 
Bennet v. Davis (o);' Here he was only partially ex- 
cluded. The court would, accor^ng to the intention 
of the settlement, have restrained him from interference 
with the rents and profits during the life of the Wife ; 
but there being no further exclusion expressed in the 
settlement, the court no authority to restri^ him 
from the enjoyment of his ^neral right as tenant by 
the curtesy in the equitable inheritance of the wife^. 

When the wife and her husband take property Under 
a will, and an estate tail to which she is intitled is 
disposed of by it, so as to put her to an election be- * 
tween her own estate and the testamentary disposition ; 
if she choose her own estate, and give up the bequest. Election, 
made in her favour ('&), her husband will not be obliged 
to elect between his title, as tenant by the curtesy of 
the estate tail, and the bequests given to him by the 
will } the reasons for which appear from the case of 
Cavan v. PvXteny (c). 

A was tenant for life, with a leasing power, remmpder 
to his son in tail, with such limitations over as to vest 
in JS, wife of C, an estate tail. A made* leases not pur- Instance of 
siiant to the power. A erroneously supposing that, by 
acts done' by himself and son, he had a power by will tion between 
absolutely to appoint the intailed estates, devised them, 
after surviving his son, to JB in strict settlement, re- him by will, 
mainder to D in like manner ; and after some bequests 
in favour of B and C, he made D residuary legatee. 

B elected her estate tail, and renounced all benefits 
under the will. C,*her husband, accepted the provisions 
made by it for him ; ’and the following points were de- 
cided : — That by B*% election to take her estate tail, 

C, her husband, was intitled to curtesy ■f — that C was 

a 

— ■ - — - ■ _ ^ ■ ■ - ■ ■ — . ■ 

(«) 2 P. 'Will. 316, supra, p. 21. (h) Par the doctrine of 

Election, see infra, chap. 1 1, 8ect..3, pi. 4. ' • (c) 2 Ves. jun. 

o45. 3 Vcs. 381. Sec p. 386. • • 
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not put to his election between what he to(di under the 
will and his curtesy, because he was to be considered 
as a stranger, and was intitled to curtesy as a con- 
tinuation of his wife*8 estate, for which, in consequence 
of her election, she had made compensation to the de- 
visees, by such renunciation as above; and that the 
remedies of the lessees were agaibst the testator's assets 
under the covenants in their leases (a). 

It is however to be inferred fh>m the judgment de- 
livered in the last case, that if B had elected to take 
under the will,, her election, although tenant in tail 
rally of her own estate, would have bound her husband’s 


(a) In this case, the circunutuioe that oompenflation had already 
been made to the diaappmnted devisees, was a sufficient answer to 
their daims; but the judgment of Lord Rosslyn furnishes this 
prindple— that a person who tahes a derivative interest, emanating 
from an estate held in opposition to the will, may neverthdess accqtt 
benefits funder it. See 3 Ves. 386. This pripdple is supported 
by the case of Whife v. White, 2 Didc. .522 ; where the testator, by 
a will, purporting to devise a settled estate, gave a l^acy to his 
n^hew. The estate verted in the testator’s brodier, and on his 
death descended to the nbphew, as issue in tail ; and he was hdd 
entitled to take both the legacy and the estate. He was not bound 
to dect at the testator's death ; and the estate coming to him sub- 
sequently by a title paramount, did not alter his rights. This 
decision was recognised in Highway v. Banner, 1 Bro. C. C. 584, 
where the distinction is pointed out between the dtnation of the issue 
in tail, and of remaindermen in this respect ; the latter taking dis> 
tinot interests bysepaiate rights,deet separately. Wilson v.Towns- 
hend, 2 Ves. jnn. 693 ; and see Ward v. Bauj^, 4 Ves. 623. 

In Noyes v. Mordannt, 2 Vem. 581. Gilb. Bq. Rq>. 2. the de* 
fiendantBlisabeth daimed, as tenant in tail, against the will of her 
fiMker, a mdety of a settled estate. One third of that mdety vested in 
her on the death of her sister Mary, to vdiom it had desoended ftom 
the fiuher. The defendant was put to h«r deetion as to the whole 
mdety ; and the case may thraefere, at first sight, iq^peartomUitete 
against the prindple alluded to above. But itis necessary to attend 
to the drenmstahoe that the defiendantdso inherited from her sister 
Mary a portion of another estate, devised to her by the ffidier ; and 
this desoended to .the defendant, sulgect to the same d£gati<m to 
dect which attached upon it in the hands of Mary. 
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right to curtesy, and the interest of the issue in ti^^ 
upon the principle that their estates being derived from 
her who had an absolute right of property, were in her 
power, or, as express^ in the judgment, ** C*s interest 
was totally in JS, his wife’s power; the wh<de estate 
being in her, her election, if- to take under the will, 
enabling her to dispose of the whole estate tail :** So that 
after B*s death her husband or the issue in tail would 
not, Mcording to this* doctrine, be permitted to chum 
the intailed estate, and prevent it from continuing 
under the limitations in the will. It was not, however, 
necessary to decide either of the above questions, as 
the wife elected to take her own estate tail, and to ■ 
relinquish all benefits under the will. In the case of 
Long V. Long (a) the question whether the election 
of tenant in tail could bar the issue arose, but was not 
necessary to be decided, and the Court observed that 
the point admitted of much argument (&)• It is how- 
ever presumed,, that as without fine or recovery the 
rights of the issue in tail cannot be barred, and it would 
be unreasonable to take away the husband’s title to 
curtesy without Bis concurrence, the mere election in 
pais of the wife to give up her estate tkil will neither 


(ii) 5 Ves. 447. 

(i) As the issue in tail take without being subject to equities Effect of 
arising from acts of the ancestor subsequent to the creation of the election by- 
estate tail (2 Ves. sen. 634), it seems difficult to contend, that a • 

tenant in tail can bind his issue by electing to give up the estatei, 
uodbss his, election is carried into offset by a fine or ether assurance 
barring the entail. In Highway y. Banner, 1 Bro. C. C. 586. where 
it was argued that tenant in tail of aoqpyholdliadniade aomcluMve 
election, the argument was founded on the sn^pesitioil of his 
having boned the estate tul by a surrender ; andthe question was 
ooosidered in the same light in Ronndell v. Curver, 2 Bro. C. C. 67. 

1 Swan, 383, n. If, however, die benefits given by the will, which 
impose on the t<msnt in tail the neeessity of election, happtta also to 
devolve upOn the issue in tail, die latter would at course be bouidl 
,to dect, ah in Noyes v. Mordaimtt nipra. 
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bind her husband's right to curtesy, nor the interest 
of the issue in tail (a). 


(a) In the cases in which married women have been decreed to 
elect, there has bpen much variety of practice, as to the mode in whicli 
their election is to be declared. The*^pa8es are collected by Mr. 
Swanston, in one of the able and learned notes on the subject of 
election, in the first volume of his Reports, p. 415* Sometimes the 
election of the married woman has been 'made upon a personal exa- 
mination ill court, or liefore commissioners appointed for the purpose. 
Parsons v. Dunn, 2 Ves. 61. Ward v. Baugh, 4 Ves. 623E. In 
one case, she was ordered to signify her electipn by signing the regis- 
trar's book, by her clerk in court, within a limited time. Pulteney 
V. Darlington, 7 Bro. P. C. cd. Toml. 546. 547* 1 Swan. 416 ; and 

in another to make her election before the master within six months. 
Vane v. Lord Dungannon, 2 Sch. and Lef. 133. 

In other cases it has been referred to the master to inquire what 
election would be most beneficial JPor the married woman- Wilson 
V. Townshend, 2 Ves. jun. 693 ; and sec 9 Ves. 350. This course 
was adopted in Pulteney v. Darlington, when she had failed to com- 
ply with the order for electing through the medium of her clerk in 
court. 

It has been said (2 Ves. sen. 61. 2 Ves. jun. 560) that a re- 
ference to the master is the proper course, in cose of the husband 
and wife disagreeing as to the. electidn : a supposition inconsistent 
with the other cases, which appear to treat the election as the sole 
act of the wife. 

In Wilson v. Townshend, u6. sup, the value of the funds appearing 
on the pleadings, the court being itself able to judge what would be 
most for her benefit, determined her election without a reference. 
That case is singular in some of its circumstances : — ^The court, in 
considering which election would be most beneficial to the wife, ap- 
pears to have been influenced only by the comparative value of the 
funds, without regard to the circumstance that one of them was given 
to her separate use, and dismissed her bill witliout allowing her an 
option to accept that provision. 

In Wright v. Rutter, 2 Ves. jun. 673, 4 Ves. 535, Brodie v. 
Barry, 2 Ves. and B. 127, R^. Lib. A. 1812, fol. 1437, and Bra- 
dish V. Bradish, 2 Ball and B. 491,. it does not appear in what par- 
ticular mode* the election was to be signified. 

The election of a feme covert may alto in some cases be determined 
by other acts besides an express election made in a suit for that pur- 
pose. In Stratford v. Powell, 1 Ball and B. 1. 24, a widow bound 
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III. With respect to the issue to be bom, in order 
to intitle the husband to be tenant by the curtesy : — 
They must be bora alive during the marriage ; any, 
proof of which circumstance will be received and sub- 


to elect under her husband’s wiU^ by settlement on a second marriage^ 
reserved her property to heir separate use ; and it was held that acts 
done by her during her second coverture fixed her election. In Ar- 
desoife v. Bennett 2 Dick. .46!l^ a married woman was entitled to an 
estate which was attempted to be devised away by a will> giving to 
her separate use a legacy of much greater value : she received the 
interest of the legacy^ and was held to have thereby made an election^ 
binding on her hei.*. * 

In cases c»f real estates^ if she joined her husband in selling part of 
one of them^ it would seem that this must be held to be a conclusive 
election. The decree in Brodie v. Barry^ ub. sttp, declared that the 
heiress of the testator’s heritable estates in Scotland was bound to 
elect, if she had not already elected ; and with a view to the latter 
point, directed an inquiry whether she and her husband had sold any, 
and what parts of th(^heritable estates, or whether they had done 
any other acts in respect thereof. Sec also Lewis v. King, 2 Bro. 
C. C. 600. 

Where neither of the funds is given to her separate use, it may be 
presumed, lipoii general principles, that acts ifi pais, donp ^wliile 
under the disability of covertyre, will not constitute an election. 8ee 
Oldham v. Hughes, 2 Atk. 452, Cunniitgham v; Moody, 2 Ves. sen. 
1 70. Where one of the funds only is given to her separate use, 
Ardesoife y. Beiinet, ub. sup. is an authority- in favour of her 
capacity to elect by acts done out of court : but that case turned 
partly on the value of the property. On this point see Wilson v. 
Townshend, ub. sup. 

In case of the wife dying without having made a conclusive 
election, it has been intimated that it might be determined by a 
reference to inquire which would have been most for her advantage. 
2 Ball and B. 25. 

When the interests or inclinations of the husband and wife on the 
subject of election happen to be at variance, a question arises how far 
an election made by the wife, or by the court, oi; the master on her 
behalf, can affect the marital rights of the husband in the property 
relinquislied. Some discussion on this question appears to have 
taken place in Pulteney v. Parlington : that case landed in a sort of 
compromise, (see 2 V'es. jun. 560,) but the opinion of Lord Chief 
Ju'stice De Grey, cited in the text, and the form of the decree, imply 
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Must be bom mitted to a jury; but if, by the death of the whe in 
childbed, it be necessary to resort to the Cesarean 
operation, it is said that the birth of such child will 
not intitle the husband to curtesy ; because the issue 
was not born during the coverture, or the wife’s life, 
and the land descended in the mean time, and the 
estate of tenant by the curtesy ought to take away the 
.immediate descent ; and in pleading, it is necessmry for 


that the husband’s interest is bound by the election xnade by the 
wife, or on her behalf. In Parsons r. Dunn, md Bradish t. Brodish, 
(eases relating to personal estate) the question appears to have 
been considered in the same way. In Vane v. Lord Dungannon, 
where the property taken wder tite will was real estate, the decree 
was fesmed upon this principle, which seems also to be fevoured by 
the cases of Ardesoife v. Bennett, and Wilson v. Townshcnd. On 
the other hand, in Brodie v. Barry, where the wife was put to elect 
between a bequest to her separate use and heritable estates de- 
scended, it was taken to be dear that the husband’s marital right in 
the latter could not be prejudiced by her election. 

A distinction may perhaps prevail on this point between those 
cases- where the property, proposed to be relinquished by the wife, 
consul of a Iqgacy or a trust fund of a persond nature, and those 
where it consists of real estate. In the former cases the husband 
has not an absolute right in the property ; his interest in it is sub- 
ject to the controul of a court of equity, which has authority to apply 
a part of tb* fund, or even the whole, in such a mannw as circum- 
ataaces may render most benefidal to the wife and her childreu. 
But in the latter cases, the marital right, which the law confers on 
him, is not subject to any equitable qualifications. It being settled 
that deetion is not a l^al doctrine (Harford v. DiUon, 2 Brod. and 
Bing. 1 2. See. 1 . Swmi, 430, n.), and the wife akme having no 
power to convey or to waive the estate, her elecstion to relinquish it 
cannot be carried into effect without his concurrence ; and it does 
not ^pear uiKn what prindple that election could authorize a court 
of equity to compel him to o(mvey away the l^al interest vested in 
him. 

It may be remarked that the husband may disagree to or waive an 
estate acquired Iqr his wife, Co. Litt. 3^ a. Vin. Ab. Disagreement, 
pi. 6, 22. How fisr the cxerdse of this legal power is controllable 
in equity, is a question which does not appear to have arisen. 
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him to allege, that he had issue during the marriaget 
which in this case he cannot do (a). 

The issue, when born alijre, must be inheritable to and be 
the estate from the Aiother, either immediately or by 
possibility. wife's estate. 

Accordingly, if, before the. statute of Westminster S!ke*it”by 
the Sd (b\ lands had been given to husband and wife, descent, 
and the heirs of their two bodies, and the husband died 
after Issue born, and -then the wife, continuing seised 
of such estate, took another husband, and after having 
issue by him also died ; the second husband would have 
been tenant by the curtesy, and for this reason : the 
feme-donee, after birth of issue, was considered by the . 
common law as acquiring by that event an estate of 
inheritance capable of disposition and forfeiture, and 
transmissible to her lineal descendants in itfftnitum;. 
for as she might have substituted strangers to be abso- 
lute owners of the estate by express alienation, so all 
the lineal heirs of her body which she might ever have, 
were, by construction of law, intitled to inherit to her, 
after the birth of the first inheritable child, as a benefit 
and incident tacite annexed to her estate (c) } conse- 
quently, the second husitond, in the case proposed, was 


(a) 8 Co. 69. Co. Litt. 29, b. This question would perhaps at 
this day receive a different demion, a chUd in ventre ea mere being 
now conridered in ease, not only for its. own beneht, but foe other 
purposes. Woodfwd v. Thelluson, 4 Ves. 323, 334. And as they 
are held to be included under the description of children bom 
(Whitdodc V. Haddon, 1 Boa. and Pull. 243. Trower v. Butts, 1 
Sim. and Stu. 181), the husband might perhaps allege in pleading 
that he had issue bom during the marriage. One of the difficulties, 
however, stated by Lord Coke (if it can be considered substantial), 
still exists. The estate, during the short interval after the death of 
the wife, descends to her next heir, and is not divested ab initio by 
the subsequent Inrth of the child. Basset v. Basset, 3 Atk. 207. 
Chwdtitle v. Newman, 3 Wils. 516. 4 Ves. 335. * 

(5) De Don. Cond. 13. Edw. 1, c. !. ^) Perk. sect. 465. 

S Rep. 35, b, Co. Litt. 19. 
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intided to be tenant by the cuttesy. But the law has 
been altered by the above statute, so that if a married 
woman, donee in tail, have issue by one husband, 

and afterwards issue by another,' and then dies during 
the life of the second husband, he will not be intitled 
to curtesy; because the children of the last marriage 
cannot by possibility inherit the ‘.wife’s estate. Again : 

Suppose a wife, tenant in tail general, and her hus- 
band levy aj?/ie,.and retake an estate to them ahd the 
heirs of their two bodies^ and have issue, and then the 
husband dies, and his widow marries ^ain, and has 
issue, and dies, after which the second husband claims 
curtesy upon the supposed rmiV/er of his wife to her 
Jirst estate in tail general; it seems that such claim 
cannot be allowed, for as the wife is estopped by the 
Jine from claiming her first or old estate, so is the second 
husband, who must derive his title from her ; this being 
so, an4 since the issue of the second marriage never 
could by possibility inherit, from the wife, the estate 
taken back and 'settled in special tail upon the issue of 
the first marriage, the second husband’s title to curtesy 
must'hc defective and fail (r/). 

But if a single woman, seised of lands in fee simple, 
marry, have issue, and her husband dies ; and she, 
being so seised, take a second, has issue b'y him, and 
then dies, living the issue of the first husband, the 
second husband shall be tenant by the curtesy, causa 
patet (A). Again — 

If land be given to a woman, and the heirs male of 
her body, and she have issue only a daughter y and die ; 
or if the limitation be to her and the heirs^^wfe of 
her body, and she have issue only a son ; in neither of 
these cases can the husband claim curtesy, because in 


(a) 2 Bro. Tenant per le CurtMjr, I. 
Perk. sect. 466. 


(A) Bro. Curtesy, 8. 
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ndther of them wa». there issue bom who cUuld'by 
possibility inherit the estates (a). 

For- the same reason, if the issue claim by purchase 
and not by descent, the husband’s title to curtesy will 
be.defective. ■ 

Thus, A devised to S, a married woman, lands in 
fee. simple ; but if S died before her husband, he then 
g^ve such husband SOt. a year for life ; with remainder, 
as. to* the lands, to J3*s' children. ^ died before her 
husband leaving children ; and it was adjudged, that 
the husband was. not intitled to curtesy j because the 
issue did not claim from the. wife by descent, but under 
the will as purchasers (A). 

• There is an exception to the rule which requires 
heritable issue to be bom during the marriage. 

By the bustom of gavelkind^ a husband may be tenant 
by the curtesy without having issue by the wife (c) j 
but this custom is not so beneficial as the common law 
right ; for tenant by the curtesy under the custom is 
intitled to a moiety of the wife’s estate only, and which 
teases or is forfeited by his second marriage (d). . . 


Also if ibe 
issue be in« 
titled as pur- 
chasers, cur- 
tesy will net 
attach. 


Gavelkind. 


Instance of 
title by cur- 
tesy when 
there never 
was issue. 


To intitle the husbai^d to curtesy, it is sufficient if Birth of issue 
the issue be bom at any period during’ the marriage; 
and for this purpose it is immaterial wh^^her they come marriage suf. 
into existence bffore the seisin of the wife or after- 
wards (e). Accordingly — 

If husband and wife have issue, and the issue die, and although 
and then lands of inheritance descend to the wife, of fOT/thedc- 
which* she actually becomes seised by entry ; in that scent of the 
case the husband upon his wife’s death will be intitled 
to curtesy (f). 

But the time of having issue may be material in Circum- 
some instances, in regard to the husband’s title to 

time of birth 

— — Qf heri- 
table issue is 

(a) Col Litt. 29, 4. (4) .Sumner v. Paiiridge, 2 Atk. 47. niaterial. 

(c) Co. Litts 30. Dav. 50. 2 Sid. 153. ^ (rf) Rob. Gavelk. 

b. 2, chap. I. (e) Co. Litt. 29, 4. • (/^) Perk sect. 473. 


VOLo I. 


D 
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curtesy, as it has be^n observed, and will afterwards 
appear (a). 

Thus, if the husbahd, after having issue, make a 
feoffinent in fee, and then the wife dies, the feoffee 
shall hold the land during the husband’s life ; because, 
by the birth of issue, he was intitled to curtesy ; which 
braeficial interest passed by the, feoftment (i) ; but if 
the feoffinent had been conditionaly and the husbapd 
entered for a breach, and then the wife had died, his 
right to curtesy would have been extinct (c) ; because, 
as it seems, the feoffment being the tortious act of the 
husband, although the law considers it, in regard to 
the feoffee, 'as a conveyance of the actual interest of the 
wrorig-doer, yet with respect to himself, the law makes 
it to opei’ate as an extinction of his right ; and neces- 
sarily so, since by the re-entry he did not take back an 
estate in right of his wife, but the possession of the 
wrongful estate created by the discontinuance. 

But suppose the husband to aliene by feoffinent his 
wife’s estate of inheritance htfore issue bom, and to 
retake an estate in the lands to himself and wife, so 
that the latter is remitted to her ancient or former 
estate, and then they have issue ; the husband will not 
be intitled to c.urtesy, although his right to it had no 
existence when the feoffment was made, but which 
would have accrued afterwards upon his birth of the 
issue, if no feoffinent had been made (rf) ; for the hus- 
band, by his tortious discontinuance of the wile’s estate^ 
extinguished all his then present and future rights, in 
the face of which the law will not allow him. to derive 
any beneht from his wife’s remitter to .her former or 
ancient inheritance (c). 


(a) Sect. 5, pL 3 and 4. . (A) Co. Litt, SO. (c) Co. 

liitt. 30, b. But it is otherwise if the 'feoffment be before issue had. 
Perk. 474 . (rf) 2 Bro. Tenant per le Cnrtesjr, 6. 7 Vin. Abr. 

1 62, pi. 2. Hob. 338. (e) The reader will iind the doctrine 

of Remitter considered ui chapter II. sect. .3. 
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The next thing prpposed to be considered was—' 

IV. The nature of the estate of tenant by the cur- Nature of 
tesy, with the incidents, privileges, and powers belong- 
ing to, and his liability in respect of it. 

1. It was noticed in the beginning of this chapter. An estate £»r 
that the interest of tenant by. the curtesy is an estate 
to continue during hi^ life (« ). He, as other tenants Tenant inti- 
for life, is iiititled to emblements, and may dispose of Uenxentsr" 
them by his will ; or, if he make no such disposition, 
they will belong to his executor or administrator (A).’ 

He is equally privileged with tenant in dower, in re- 
gard to the interference of a Court of Equity, for the 
r^oval of a satisfied term of years, which would pre- Amoral of an • 
judice his estate in a Court of Law ; and whether such ontstanding 
term be outstanding or assigned to attend the inhe- 
ritance of the estate, will make no difference (c). 

But an estate by curtesy is considered in many re- Curtesy a 
spects as a continuation of the estate of the wife. The 
consequence is, that her husband takes it after her estote,' 
death, with all the incumbrances which* would affect it 
in her possession if she were living. 

Accordingly, a womaq tenant in tail acknowledged and liable to 
a statute, then married, had issue, and ‘died. It was ^ronora.**"" 
adjudged, as Noy says, that the lands,jnight be ex- 
tended in the hands of tenant by the curtesy ; and even 
of the issue in tail, during the life of the tenant by the 
curtesy, if he surrender his life-estate (</)• 

But the interest of tenant by the curtesy being merely Tenant must 
for his life, as we have seen, he, as every other tenant 
for life, will be obliged in equity, at the instance of the 
owner of the inheritance, to. keep down the. interest of 
the charges upon the estate (e). 


(o) Supra, p. 5. (i) ^ Black. Com. 122 ; and sra chap.. 9, 

sect, 4. (c) Snell v. Clay, 2 Vern. 324 ; and for mrtber in- 
formation on this subject, see chap. 11, sect. 2. (d) Dyer, 51, 

5. Note 17. (e) 1 Atk. 606. 
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Another consequence of the interest of tenant by the 
curtesy being considered a continuation of his wife’s 
estate is, — that , if therfe be coparceners of an advowson, 
and the wife is the eldest parcener, and they cannot 
agree to present ; the eldest being intitled to the first 
turn, if she die before its arrival, her husband, in respect 
of the estate which he enjoys in*, her right by the cur- 
tesy, will be intitled to the presentation in the sapie 
manner as she would have l^en had she been* then 
living (rt). 

So also a writ of partition, by the common law, lies 
against tenant* by the curtesy, which could not be the 
case unless his estate were considered a continuation of 
that of his wife But since he is not strictly a par-, 
cener, he could not have that writ by the common law, 
for it lay only for coparceners j however, by the statute 
of the 32d of Henry the eighth (c), he or his alienee 
may now have the writ («?). 

The estate by curtesy is not dispunishable of waste ; 
and such is the privity between tenant by the curtesy 
and the heir, that, according to the common law, if 
both of them had conveyed, away their estates, no 
action of waste could have been supported against such 
tenant, except by the heir ; but by the statute of G/o«- 
ccsler (c), remedy is given to the grantee’ of the re- 
version, against tenant , by the curtesy, so long as that 
estate continues, and afterwards against his alienee. 
Yet, whilst the heir does not part with his reversion, 
tenant by the curtesy remains liable to ari action of 
waste, at the suit of the heir, although such tenant 
may have assigned his interest before the waste was 
committed ; because that case is not provided, for 
by the statute, and the common law continues un- 
altered (y ). 


(a) Co. Litt. Cro. E}iz. 19. (i) Co. Litt. 179^. 

(r) Chap. 32. . {it) Co. Litt. 175, 6. (e) 6 Edw. I, chap. 5. 

{y) .3 Rep. 23, .4. ' Fitz. Nat. Brev. 56. 
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With respect to waste committed by tenant by the 
curte^, and his liability . for permissive waste, he stands 
in the same situation m tenant in dower. The subject 
is particularly discussed under title ** Dower,” to which 
the reader is referred («). 

2. Tenant by the curtesy having but a freehold in- 
terest in his wife’s estate, cannot lawfully dispose of it 
for a longer period than, during his life. As ' incident 
to that estate, he may, after his wife's death, grant 
leases ybf years of the property, which will continue so 
long as he lives. With his life, howevci’, t|iey will so 
completely expire as to be incapable of being revived or 
confirmed by the acceptance of rent, &c. (/>). 

If the estate holden in curtesy be a ftianor, tenant by 
the curtesy is Lord of it pro-iempore ; he may, there- 
fore, grant the lands, Iiolden of it, by copy of court- 
roll, at the ancient rents and sei’viccs, and pursuant to 
the custom ; and such grants will bind the owner of 
the inheritance (c). 

Upon the whole, whatever a dowress, or other mere 
tenant for life, may do, either as to passing or charging 
their respective interests, so also may a. tenant by the 
curtesy. 

1 shall now proceed to consider — 

V. How curtesy may be defeated and barred. 

1. It will be defeated by the recovery of the estate 
by a stranger under a good prior title. 

' In addition to the instances which have been before 
necessarily mentioned in the second section, in which 
the seisin of the wife was considered, it is to be ob- 
served, that if the possession of the wife be defeated by 
the birth and entry of her brother, a posthumous son, 
the title of the husband to curtesy must fail. Yet if 
the brother die without issue btfore the wife, and the 


(fl) Chap. 9- sect. 4. (fi) 'Millet v. Mainwaring, Cn». Car. 

.398. (cy 4 Rep. 23, d. ; sec also w»/ra, cliap. 9, sect. 4. 
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husband re-enter during the marriage) this will revive 
his right to curtesy (a). 

If the wife’s seisin be defeasible by a condition an- 
nexed to the grant) and the condition be broken, and 
the donor enters, the husband’s right to curtesy will 
be defeated ; because thb donor resumes his original 
wadjormer estate ; by which resumption, the seisin of 
the wife is the same as if it had never existed ; it being, 
by the donor^s re-entry, defeated ab origine, with all 
the rights, charges, and incumbrances, attaching to it 
before the condition was broken. 

Thus, if an estate were given to a married woman 
in fee, upon condition that in case she did not pay to 
S 1000/. within five years, the donor might enter ; if 
she do not pay the money, and entry is made, the donor 
becomes seised of his estate, as if such grant had never 
been made, and the wife’s possession being thus de- 
feated as if it had never commenced, there is no seisin 
upon which the husband can found a claim to curtesy. 

But it is not so of a limitation ; that has no retro- 
spective operation or effect, it merely shifts the estate 
from one person to another, lekving the prior seisin un- 
disturbed ; and whenever an estate is given over to a' 
stranger, whether expressed by the word condition or 
not, the disposition over upon non-compliance with the 
terms of the gift by the first donee is a. limitation ; for 
since the donor or his representatives only can take ad- 
vantage of a condition, it would be in their power to 
disappoint the disposition over, by refusing to enter for 
a breach, if it were not considered a limitation, accord- 
ing to which, when the estate of the first donee deter- 
mines, the one next limited commences, and the person 
intitled may enter upon the lands the instant that the 
ftulure happens (A). 


(n) 2 Bro. Curtcbv, fo. 249, 6. pi. 13. (4) 2 Black. Com. 1 
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dejeated <md barred. 

This introduces the consideration of a distinction 
which has been alluded to as prevailing on the subject 
of curtesy, viz. that where, -in its creation, the wife’s 
estate of inheritance is not made determinable sooner 
than by its natural expiration, t. e. upon a failure of 
issue or heirs, the husband will be intitled to curtesy, 
although such estate expires upon the wife’s death with- 
out leaving issue ; but that where the fee is originally 
devised or limited in 'words importing a fee simple o.r 
fee tail, absolute or unconditional, but by subsequent 
words it is made determinable upon a particular event 
independently of its natural expiration, if, in that case, 
the event happen, the husband’s curtesy will cease with 
the estate to which it is annexed ; so that if a grant 
were made to the wife in fee simple or fee tail of lands, 
whilst, or so long as A had heirs of his body, or until Ji 
attained twenty-one, and then to li in fee ; if ^ died 
without issue, or if B attained twenty-one ; then since 
the wife’s estate became determined b% express limita- 
tion, the husband’s curtesy would not, according to 
such distinction, be continued, as it would have been if 
the estate had been given to the wife and to her heirs, 
or to the heirs of her body without the annexation of 
either of the defeating or determining clauses, and the 
wife’s interest had naturally ceased by her death, with- 
out leaving issue. 

The above distinction, in regard to the two limita- 
tions, is subtle, and may be considered unsatisfactory. 
In instances of conditions, the reasons for denying the 
husband curtesy are clear, and have been before stated ; 
but why the husbtCnd should not be intitled to cuilcsy 
equally upon a limitation to his wife in tail^ determinable 
upon the event of A attaining twenty-one, and then to 
A in fee, as he would be .if there had been no such 
determining event tacked to the wife’s estate, and she 


(a) On quej>tion see hcct. 2. 
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4ied without leaving issue before him, is not so clehr, 
upon reference to the principles of the decisions in 
other cases. 

It is admitted that both limitations have defeating 
clauses attached to them ; the one the contingency of 
A attaining twenty-one, the other an implied condition 
in favour of the donor and his heirs, upon non-aliena- 
tion and failure of the issue of the donee ; whence ‘it 
might be urged with some plausibility, that as the latter 
of the two limitations is strictly conditionaly the entry 
gf the donor, upon failure of issue, would, as in other 
cases of conditions, defeat the curtesy of the husband ; 
yet we have seen that in this instanoe the husband’s 
right to curtesy has been settled and adjudged ; but 
with respect to the fonner of the two limitations, since 
it is not conditional in the legal sense of the word, but 
a Umitationy which does not disturb the prior seisin of 
the wife, or the initiate title of the husband to curtesy, 
it may be asked,^ why should not the law in this instance, 
as in the other cases before mentioned, continue that 
seisin for the completion of the husband’s title, as tenant 
by the curtesy ? I know of no case containing an ex- 
press decision to the contrary ; and the inferential rea^ 
soning is not correct, that because the incidents or con- 
sequences flowing from the two limitations differ in 
some respects, they must, therefore, diiler in all. These 
two limitations do indeed agi*ee in one particular ; they 
do not disturb the seisin which the wife had previous 
to the happening of the events which determined her 
estate ; so that all the authorities applicable to show 
the continuance by the law of the wife’s estate for th^e 
curtesy of the husband after her estate determined by 
a failure of i^ue, apply also to the other limitation 
above described. The cases which have been supposed 
to authorise the distinction between the di6fercnt effects 
of the two limitations in regard to curtesy do not ap- 
pear to have been determined upon that point. It is 



Sect. 5.] dqfeateA and hatred. 

trae tbat in Boothby v. Vembn(a), before mentioned, 
the court said, that wherever wife's estate was to 
determine by express limitation or condition upon her 
deaths curtesy did not attach, but that dictum must be 
eonddered in relation to the facts of the case,' and then 
it' would mean no more than'iihis, that where the wife 
had a life estate only by express limitation, wi^ the 
rfeveTsion in fee, subject to a contingent remiunder in 
tail to her issue male, if she left any ; the reversion 
being executed in her sub modo only, (t. c. to separate 
from the particular estate, as if they* bad never been 
United, upon the contingency happening) ; if the wife 
leave a son at her death (as she did in Boothby v. 
Vemon)t she was to be considered as having been seised 
of an estate for life only during the marriage, which 
estate having determined by express limitation at her 
death, her husband could not make a title to curtesy (6). 
And with respect to the case in Leonard(c)t A cove- 
nanted to stand seised to the use of J3, her eldest 
daughter in tail, upon condition that B should pay to 
her sister C, within a year after A*s death, or within' a 
year after C should attain the age ojf eighteen, the 
sum of 300/. ; and if B ftiled to make such payment 
as aforesaid, then to the use of C in taSl: B, after A*b 
death, married, had issue, and died without leaving 
issue before the period ■ arrived for payment of the 
300/. Question, whether her husband should; have 
curtesy? And the court decided in his favour, upoS 
the ground, that the estate tail in B detemined by 
her death without issue, her husband, as settled in such 
cases, was intitled'tocurtei^.' Such alone ‘was the point 


(m) 9 Mod. 147, and stated infra, chap. 9, ^Mst. 2, pi. 4. 
(6)'*See anjte, p. 9, and chap:. 9, scct.'2/pl.' 4. 

(c) Sanunes v. Payhl^, t |:.eon. .167. ' 
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expressly determined. And in FlaveUy* VentriceQd), 
a case of dower, no decision appears to have been made, 
the opinions of the four jndj^s having been equidly. 
divided. Consider, then, this question upon reason 
and principle. It is settled that in every case, where a 
man takes a wife seised df such an estate in lands, as 
tiiat the issue which she has by him might by possibiU^ 
iidierit them as heir to her, he shall, after her death, 
hold the lands for his life as tenant by the curtesy ; if, 
therefore, at. any time during the marriage, the wife is 
seised of the inheritance, and have heritable issue, it 
seems to be a necessary consequence,* that whether her 
' estate determine by the death of such issue, or by any 
event, subsequent to such seisin, attached to such estate, 
where it is not avoided ab initio, the inchoate right to 
curtesy shall not be defeated by either of those events 
taking place. Besides, the husband's title to curtesy is 
not merely derived out of, or dependant upon his wife's 
estate, but it ia. created by law, it is a privilege and 
Itonefit of law annexed to the ^ft, and the law, as I 
conceive, says, that as the estate remains (b), and the 
husband's right to curtesy once attached to it, such 
right shall be a charge upon the estate, into whose pos- 
session soever it may afterwards come during the mar- 
riage. In this respect curtesy and dower are governed 
by the same principle. The very*case in question was 
put by . Anderson, J. in the case of Sammes v. Paynes, 
lilfore referred to, viz. that if afeofiinent were made to 
the use of JT. S» and his heirs, until J. D* had done 
such a thing, and then to the use of J* D, and his heirs, 
and the thing was done, and then J»S. died, the wife 
of J. S, should be endowed. This appears' to have 
been admitted in Doe v. £[utton(c)i and the above 


(a) Roll. Abr. 676. Gddsb. 81.* (b) See pp 14, 15. 

(c) 3 Bo6KDq.-anfl Pull. -Rep. C. P. 652. 
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observations seem to be supported by the authority re>* 
ported in a note to the case last referred to -I>evise 
to trustees and their heirs, to receive the rents and 
profits of an estate, and apply them for the maintenance 
of Mary Barnes^ until she arrived at the age of twenty- 
one, or until she married, and upon her arrival at that 
age, or marry ir^t fo'the use of Mary Barnes in fee ; 
but iy case she died h^fyre the age qf teeenty-one, and 
without leading issue", remainder over. Mary married, 
and had a child, which died, and then she died under 
the age of twenty-one. Question, whether Mary*s 
husband was intitled to be tenant by the curtesy? And 
Lord Man^ld and the other judges decided in favour 
of the husband*s title : his lordship observing that 
tenancy by the curtesy existed before the statute De 
Bonis ; that estates at that time were of two sorts, 
conditional or absolute, and that curtesy applied to 
both; that at common law, the only modification of 
estates was by condition ; that idl the isases which had 
been cited went upon the distinction of their being 
conditions, and not limitations, and that in the piesent 
case the wife, during her life, continued seised of a fee- 
simple, to which her issue might by posnibility inherit(a). 

An instance of the defeazance of the wife’s seisin by 
a prior title, and consequently of the husband’s right to 
curtesy, occurs in her endowment of her mother ; be< 
cause by such endowment, in affirmance of the mother^a 
title to dow^ commencing before the wife’s manriagfi, 
the wife’s seisin became in fact that of a reversion upon 
an estate for life, which we have seen is not such a seisin 
as will intitle the 'husband to curtesy. But if the mo- 
ther die before her daughter, (the estat^ for life deter- 
mining by that event), then if the husband re-enter 


irtesy de- 
feated Dy the 
wife’sendow- 
ment of her 
mother. 


Contra if the 
wife survive < 
the mother, 
&c. 


(a) Budeworth v. Thirkell, R. B. Trin. Term, 25 Geo. 3. 3 Bos. 
and PuU. 632, ». 1 CoU. Jurd. 332. 
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during the life of his wife» his title to curtesy will re- 
vive and be established (a). 

A further instance of the title to. curtesy determining 
with the seisin of the wife, may happen when such seisin 
is defeated by a stranger recovering the property in a 
court of justice against h^r and her husband. But if 
such recovery be afterwards reversed, the husband will 
be intitled to curtesy. In illustration of this, Perjciris 
puts the following case - 

Or if A judg. If the husband and wife be seised of lands in fee as 

™ right of his wife, which are recovered from them 
wife for her upon false testimony, and after the issuing of execution 
wracd.**** they have issue, and the wife dies, the husband shall 
have attaint ; and when he has recovered the .estate, 
and avoided the recovery by attaint, he shall hold the 
land as tenant by the curtesy ; and that the law was the 
same of a recovery against them by erroneous process(^). 

The reason is obvious — for the only obstacles to the 
husband’s title by curtesy were the judgments ; and 
when they were reiversed, his wife’s seisin, which had 
been mspended, and out of which had arisen the right 
to curtesy, was revived. 

• 2. Since, as it has been observed, the recovery in an 
^ fine w action against -husband and wife, of her estate will 
recovery of deprive the husband of curtesy, in consequence of the 
wife. eviction or her seism and possession ; so it will be, if 

' he and his wife join in a fine or*a common recovery ; 
for the ■ natural effects of such acts are to pass or ex- 
tinguish all rights and titles whatsoever. But if they 
r^* concur in a fine of her estate, she being then under the 
very be re- . age of twenty-one, and it is ^erwards* reversed on that 
account, her hpsband will be intitled to curtesy, and 
upon the same principle, as we have seen, that he. is so 


• Litfc. 31, a.; and we ibr- more particolars on tliis subject 

" Dower,” chap. 9, sect, 2. • . <i) Perk. -sect. 475. See 3 Black. 
Com. 403, for the ploceedihgs in attaint. 
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intitled upon the reversal of a judgment against him 
and his wife. 

It seems to have been, once a'question, whether such 
a fine should be reversed quoad the wife only* and not - 
against her husband* who was of full age when it was which, if at. 
levied. But since by the fine the husband parts with- must be 
nothing separate^ irom his wife, and were it to be toto. 
reversed only against her* it would remain as the hus- 
band*s sole-jine* and -operate as a discontinuance of her 
estate* contrary to the intention of the parties* it was 
adjudged in the case oiChamock v. fVorsle^ (a), that 
the fine should be reversed -m toto. ^ 

3. It has been observed that the husband may*- 
during the marriage* by his own feofifinent* extinguish 
his title to curtesy (6)* and he may consequently do so 
by his fine. 

But if -after his wife’s death he alienc the estate in Forfeiture of 
fee or in tail, or for the life of the lessee* any of those 
acts will be a forfeiture of his tenancy by the curtesy, btuul's con- 
and the person intitled in reversion may have a writ of 
entry in casu consimili by the statute of West^jiihster 
the second (c). The alienations, however* that create 
such forfeitures* must be understood of those con- 
veyances at common law* which* from their nature* 
displace and divest the estates in remainder or reversion 
as fcoffinents* &c. ; for if the conveyance of a tenant contro if by 
by the curtesy were by lease and release*, then, since l«iwe and- 
nothing could pass by those deeds but what the tenant 
had to convey, no forfeiture would be incurred (d). 

The husband’s living in adultery will not be a forr His adultery 
feiture of his curtesy ; tenants by the curtesy and dower nobor. 
differing in this respect* as it will app^ in a subsequent 
chapter (c). The reason is* that by ‘the statute of 
Westminster the second (y*), the wife is deprived of 


(a) Cro.’Eliz. 129- SeeF. B. 21. D. . * (6) Suprat p. 34. 

{c)' Chap, 24. 2 In«t. 309. ((if) 7 Term Rep. 227.; and see chap. 2, 

sect. I. (c) Cliap. lljSect'S. ij^ 13 Edw. 1* cap.' 3-4. 
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Contra if he 
commit 
treasofi^ &c. 


of 

pardon in 
cases of 
traasoji, &c. 


ddwer> wheretis there is ho taw by which the husbahd 
incurs a forfeiture of his title to curtesy from such mis- 
conduct on his part (a); 

But the husband’s attainder of treason, or other 
capital felony, will disable him from daiming curtesy (6^). 

There is little to be found in the books respecting 
the effects of a charter of pardon *jipon the title of the 
husband to curtesy; and the following observations 
upon the subject mre founded oh general pdnciple^ • 

Suppose the offence, of which the husband is at- 
tainted, to be high treason ; as the King alone is in- 
terested in the forfeiture, he may remit it (c), and re- 
■ store the interest that the husband had in the estate ; but 
the pardon of the King does not remove the corruption 
of blood that preceded such pardon. It seems, how- 
ever, that the pardon’s effect is different when the at- 
tainted person is seised of the estate, and when he is 
not the owner, but has or may acquire an interest in it 
in respect of the owner’s seisin. In the first case, it 
would appear that the pardon not removing the pre- 
cedinjg.corruption of blood, that corruption estops the 
claim of any person to an interest to be derived from 
the attainted pe^wn in respect of his seisin prior to the 
pardon, a doctrine arising out of the feodal tenures, 
and founded upon the relation between lord and 
tenant (d). But there being no such tenure in the 
second case, it seems that the attainder is to be con- 
sidered a persmial disability only, a pardon for which, 
by removing such disability, places the party in the 
same situation in regard to his rights as if it had not 
occurred (e). 

Thu^ in the present case, the estate being the 


(a) Sidney v. Sidney, 3 P. WiU. 269—276. (6) Co. Utt. 39 1, 

(c) 2 Black. Com.2b4. (rf) iLef>p.3. Dyer, 140 4. (e) 15 East, 
463. 13 Rep. 23. .Co. Litt. 33; and sec tij/ro, chap. 11, sect. 3. 
pi. 2 and 3. ^ 
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inheriitance of the wife, it would seem that whether 
the husband had heritable issue before his attainder, or 
not till after his pardon, he would be equally intitled 
to curtesy in all estates of inheritance of which his wife 
was seised during the marriage. 

When the attainder is for a capital felony, in which Effect df 
the crown is not solely interested, but the Lord by 
escheat acquires a title, the pardon of the King can On tL© title 
only ‘waive Ijie forfeiture of the estate for a year and a of the Lord 
day, during which, period he was intitled to hold it j 7 • 

after that,, the right of the Lord commenoed (a) ; but 
this life depends upon the period wh^ heritable issue 
were bom to the husband. 

Accordingly, if the offence were murder, of which 
the husband was attainted, and he had issue heritable 
to his wife’s estate at the period of his attaint, the Lord 
of whom the lands are hold^n has an interest by escheat f 
which, it is presumed, cannot be affected by the pardon j 
for after the biith of the issue the husband, as we have 
seen, became sole tenant to the Lord7 and by the at> 
tainder he forfeited his tenancy, for which tlif^Lord 
might enter and eject him ; it is, therefore, conceived, 
that under those circumstimces the royah pardon cannot, 
by the removal of the attainder by the grant of such 
pardon, place the husband in a condition to claim cur> 
tesy of the estate, to the prejudice of the' Lord by 
escheat (6). If, however, there were no heritable 
issue at or prior to the attainder, the Lord’s title to 
escheat would not arise ; because until the husband 
liave such issue, he is not sole tenant to the Lord $ he 
cannot, therefore, escheat the tenancy pro defectu 
tenentist for the wife is the tenant, and she with her 
husband must , do homage until issue be’ bora(c). It 


(a) See 2 Blade. Com. 251, for the distinction between For- 
feiture and Escheat. (5) See Co. Utt. 351. . (c) 2 Black. 

Com. 12fi. * • . 
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spj^eats, tlieiif thatih* Lord,* by'esclieat, liaa no Immo- 
diate title to the estate, upon the' hushand-s attainder 
for mui^er, &c. under*the above, circumstances. But 
the. King, as we have Ken, would, in such a caK, be 
intitled to the profits of the land during the marriage (o), 
which he may remit by his .pardon for that period. 

The last subject for consideration is — 

4. By what^ acts the wife alone may defeat her hus- 
band’s title to. curtesy. ‘ . z * ■ 

‘ Her power over that right, in exercising her pri- 
vilege of election between her estate in. tail and the 
benefits g^ven tt> her by a^ll, disposing of that estate, 

. has been noticed (h). 

By her at- ' The, wife’s attainder of treason may or may not affect 
tamder of her husband’s title to curtesy. Accordingly, if the 
• attainder happen before the birth of issue, and the 

Distinction wife die, leaving issue, her husband will be barred of 
to be made his curtesy. But if there had been heritable issue at 
the time ^he time of the attainder, it would seem, that such at- 
yhen the tainder would hot devest the husband’s estate of free- 
were hold, ap<iuired by the birth of issue, expectant upon his 
wife^ death (c). . • ; 

^ attainder With respect to other .'capital felonies committed by 
the wife, in which the Lord by escheat is interested, 
the effect of her attainder upon her husband’s right to 
curtesy depends upon the like principles as those be- 
fore mentioned. But it is proper to .be here noticed, 
that by a recent Act of Parliament, it is declared, that 
no attainder for felony (except for the crimes of high 
treason, petit treason, or murder, or of abating, pro- 
curing, or . counselling the same) shall extend to the 
disinheriting of any heir, nor to the pr^udice of the 
Hghts ff anf person, ether than the offender, during. 
his natural life only(d). Hence, it seems that the 


(a) Supra, p. 3. (6) Supra, p. 29. (e) 1 Hale’s PI. Cr. 
Curtesy " fb. 249 i. pL (rf) 54 Geo. 3. cap. 145. . 
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curte^; $<. 4ad 'k-in remained upoii ttk& act, as to 

ks ei&ots ou'^i# title by efcheat, tW saving the 
land^ te-theihsis i# prevents a eoytuption-of blood, and 
conseiiaeikly ihi eat^/ias^ whose is 

only pro. d:g/^/»>/»9en#k by that eorrup- uponthetitle 

ti0a(a^> ■••■■ • ••• • ■ • . . ^ 

After those reinarHs,. we shall consider ihe - at- 


» liord 
eadieat. 


tainder io£ the wifh ibr a feloiiy exce^ed dtit of' the 
statute,^ with regard to its effects upon her husband's 
title to eiutesy. • 

Suppose, then, the wife to be attainted of murder -Caeeofmte’B 
ftfter the birth of heritable iiseue; -her husband's e^tc 
by the curtesy after her death will not be deftated; the statute, 
for the tenancy continues notWithstandiUg his wife's 
attainder, he being sole tenant, and competent alone 
to perform all the services incident to the tenure. But 
if there were no heritable issue previous to the at- 
tainder, the husband, although issue be subsequently 
born, will not be intitled to curtesy, because that, issue 
cannot by possibility inherit the estate,' on account of 
the attainder, so that the husband's title hever arose (h). 

The only point remaining to be considered is the Effect of her 
efiect upon the title to curtesy of a charter of pardon 
obtained by the wife \ and it seems a consequence band's ti t> 
from what has been said, that a question upon this 
subject can only arise where the husband had no herit- she lhad at 
ab^ issue -at the time of his wife's attainder. 

then, whilst the husband has no such issue, his and those she 
wife be attainted jof any of the ofRsnces which would 
estop his title to curtesy, as of a crime excepted by the 
statute passed in the reign of the late King, and before 
referred to, and she obtains a charter of pardon, it is 
presumed that such pardon* would not phase the hus- 


(o) 4 Ha-wk. PL Cr. 486. 
vox.. I. 


•(4) Co. Litt. 40. 

£ 
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tnoid in « condition to claim curtesy, at her death, in 
the estate of which she was seised at the time of the at- 
tainder v because the pardon. did not remove the cor- 
Itiption of blood that such attainder occasioned pre- 
viously to the grmit of the pardon, which could only 
be done by act of parliament, so that the attainder re- 
maining in force as to the ; lands of which the wife was 
seised before the pardon, interrupts her husband’s title 
to curtesy, which is to be derived from her (a). 

But of lands of inheritance acquired by the wife 
the pardon^ the husband will be intitled to curtesy 
upon the birth of heritable issue andr the death of his 
• wife (A). 

So also will he be intitled if her attainder be re- 
versed, or she die before judgment (e). 

These subjects being more fully detiuled under title 
** Dower **(d), the reader is desired to refer to it. 


(a) See 1 Leoi£^' 3, pi. 7 ; and Gate ▼. WiscBuin, Dyer 140 b. 
(by Co. Litt. 392. Perk. sect. 387. (c) 4 Black. Com. 392. Co. 

Idtt. 390 b. (<0 Chap. 1 1, sect 3, pi. 2 and 3. 



CHAPTER II. 


THE HUSBAND'S POWfiR OVER HIS WIPE’S REi^ • 

ESTATES. 

In this chapter 1 'propose to consider — 

I. The interests qf tiie husband and voife in real 

estates given or devised to them during the 
marriage ; and the ejffect of gifts or grants 
from the one to the other, 

II. Discontinuances qf the vefds estate by her hits- 

bdnd, and the remedies which the common 
and statute laws have sullied to her, and 
the persons claiming her estate, against such 
acts. 

III. The doctrine qf remitter; and 

IV. The husband's power to forfeit his wif^s copy- 

holds ; and in what instances a Court qf 
Equity will give reUqf, 

I. Of gifts or devises to husband and ivife. 

It has been long since settled, that by gifts or devises Hnsbandand 
of freehold or copyhold lands to the husband and wife, 2*1^* 

, _ . * ^ . ... 1 ™ moie* 

they do not take interests m joint-tenancy, as other ties. 

persons, but that they take such benefits by entireties. 

Thus, a devise to A and B, who are strangers to, and So that he 

have no connexion with each other, creates a joint te- «nnot 

nancy ; and a conveyance by one of them will sever the vey his wife's 

joint interest, and pass a. moiety to the alienee: but 

when a devise is made to the, husband and wife, since 

they take by entireties, stid pot in moieties, the husband 

alone eexsaot, by his own oonv^ance^ devest the wifeb 

£ 3 
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estate or interest, so that if she survive him she Vill be 
intitled to the whole (a). . 

The principle of thete 'and. the like decisions is 
founded upon that unity of persons m man and wife, 
which the common law created upon the due solem> 
nization of the marriage. By that law, all gifts, grants, 
and devises to 'husband and "wife, and their heirs, 
operate in such a manner as jto give to each the .whole, 

• and not in moieties ; and the husband afane cannot dis- 
sor forfeit it. po*P ®f of the estate so given. The law is the 

same whether -the property be in possession, remainder, 
or reversion (A) : and such an interest will not be for- 
feited by the treason of the husband, but the wife 
Instances *®ke tlie whole (c). The same rule, as to husband 

where they and wife taking in entirety, prevails when a feoffinent 
tirrty undlw warranty is made to a man and woman, who after- 

instruments wards marry, and happen to be impleaded and vouch 
joh^^fora recover in value j because at the time^of recovery 
the morrittge. they were husband and wife, and unable to take in 
moieties. So also if livery of seisin was not made 
seviindumformam chartee until after the marriage ; or 
in the case of a grant to them of a reversion, if attorn- 
ment was not made before the solemnization of the 
of marriage (o^). * But they may take in severalty by express 
Kmitation, as in the instance of limitation to for life, 
iaraomsira. husband for life or in tail, with the re- 

mainder to bis wife for life or fer yearsfe). 


(0) Co. Jjitt. 187. . Doe. dem. Ftreestooe v. Panatt, S Tenn 
Bep. 652. Back v. Andrews, 2 Vem.* 120. Prec. in Chan. 1. 
Oreen ▼. Kiqg, 2 Bl. Rep. 1211. See Doe ▼. M'ilaon, 4 Bam. v. 
Aid. 303, and Prestm on Abstracts, vol. ii. p. 39. 

(1) 2 Lev. 39. Ca Litt. 187, b, (c) Ibid. 187, a. 

Co. Litt. 187, b. ‘(0 ^^^^kere a Icigat^ was given to bus- 
buid and wife,j(nnUy, the wife being the daughter of the twtator, 
and the husband a stranger in blood, it was hddthat the same duty 
was payable, as if one moiety had been given totiiehudiand and one 
moiety to the wifSe. Attorney General v. Baedius, 9 Price 30. 
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Upon the same principle of union of husband and 
wife so as to be but one person, the husband could not 
by any common law conveyance give or grant any estate 
to the wife* either in possession* reversion* or re- 
mainder > and the same disability prevailed in regard 
to the wife(<i): but an exception to this rule was mtro- 
duced by the, statute -Of U8es(6). , It was accordj^ly 
holden that if the husband made a feoffinent or convey- 
ance by lease and release .to At . to the use of his wife in 
fee* such a conveyance would be good* and the wife 
.seised of the inheritance ; and upon this reasoning* that 
the legal estate passed from the husband to the feoffee 
or releasee ; out of whose seisin the statute operating 
upon the use limited to the wife* transferred to it the 
legal estate* which for a moment was iu the feoffee or 
xeleasee j and thus* by a subtlety evading the rule of the 
common law* that the wife cannot take by conveyance 
from her husband. That* since the statute* the legal 
estate must pass from the husband to another person in 
order to serve the limitation of the use to the wife* ap- 
pears from this* that the husband eannot covenant U'itfi 
her to stand seised to her use. At present the wife 
may take an estate from her husband by limitation of 
an use as above ; or by devise* because that does not 
take effect until after the marriage is determined (c). 
For the same reason* a donation mortis causd by the 
husband to her will be goo4(d). And it seems that by 
the custom of particular places* as of Yorky the wife 
may take by immediateoouyoy9Xi.co from her husband (e) ; 
or they may surrender copyholds to the use of each 
other (/)* except the husband be lord of the manor* for 


At common 
law husband 
could not 
grant* &C. to 
nis wife. 


Alteration 
made by the 
constructi<m 
put upon the 
statute of 
uses* and the 
reason. 


Tliat reason 
does not au- 
thorise her 
husband to 
covenant 
with her to 
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or interest 
from her 
husband. 


(a) Litt. sect. 1 68. Co. Litt. 187, b. (J,) 27 Hen. 8. c. 10. 
(c) Co. Litt. 1 12* a and i. .(d) I<8wson v. Lawson* 1 P. Will. 
441. Miller ▼. MiUer* 3 P. Will. 356. See Walter v, Hodge* 
2 Swan* 92. (^e) Uta. Prracription* 61. l*Bro. Abr. CuMom* 

fo. 201, 6. pi. $6. Bunting v.Lepingwell* 4 Rep. p, 29. 
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M^that taae tlie gtsat wou]d be ameduUe te tbeiiiife, 
which, as before is mentioned, is not adini8iable(a)ir'; 

[The wife may aim take from the husband by a 
pesunedto Purchase made by.him in her n'amei or in their joint 
oeagift. names, which will be presumed to have been intended 
as a gift and adrancement to her» unless evidence of a 
di&mit intention' bo' 'adduced (ifr)* And die wifey on 
surviving the hudband, will be entitled^ unless the pro- 
perty being personal, he in his’ lifetime alienes it{c}. 
So where money was lent by the husband, and the se- 
curities taken in the joint names of himself and wife, 
she was held intitled by* survivorship (d). And' in a 
late case, where the husband purchased stock in the 
name of himself and his wife, the Lord Chancellor said 
that it was primd^facie a gift to her in the event of her 
surviving, unless evidence of cotemporaneous acts, show- 
ing a contrary intention, were produced (e). A transfer 
by the husband of stock already purchased into his wife’s 
name, or into jtheir joint names, would a fortiori be 
presumed to be a ^ft to her ; a transfer being stronger 
evidence of an intetttion to give than a purchase in the 
name of another (/). In the same way, an expenditure 
voluntarily incurred by the husband in building upon 
OP improving lus wife’s estate, redeeming the land-tax, 
or eiiiranchisitig copyholds (^), is presumed to be in- 
tended as a benefit to her (’A). But where the husband 
paid off part of a debt due upon a mortgage of his wife’s 
leasehold estate, under the idea that he was absolutely 


(a) Firebnus dem. Symes ▼. Pennant, 2 Wils. 255. 

( 5 ) Kii^on V. Brid^, 2 Vem. 67. Glaister v. Hewer, 8 Ves. 
199. . (c) eSurist’e Hospital r. Buc^jin, 2 Verb. 683. (cf) Watts 

Y, ThwPSs, 2 P. WiU. 364. (e) Wild* v. Wilde, 31 July, 

1823. (y*) Qtotjge v. Bank of England, 7 Price, 646. Rider 

V* K id der , 10 Ves.'860. See Lueu'c. Lneas, 1 Atk. 270. (f) See 

P9fi» 4. (A) Cain^ ^toni 17 Vw. 863. 
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indtled to tlie eitot^ hki (ueeoutor was allowad to^mtowd 
in the plaee of'the'iiiort^s^ee(a).3 

II. (The common law impart^ to the husband} as a : 
necessavj incident to the sekm he acquired af -the wile's 
fieehold estate by the maniagC} a power by^aUena^on 
of oonamting her interest in it to amere right ; f<Nr the 
property of the wilb dnring the covertuso brii^ Teated 
in and her hmbaad iadiriaibiy» he acquired the 
right of poisesaion, which being conveyed away by bi\n, 
the wife was not allowed, from the unity their estate 
and interest before described} to consider the act of her 
husband a disseirin of herself} vthioh might be defeated 
by mere entry; but she was permitted to contest the 
right only: hence we have the import of the word 
** Discontinuance,** viz. the alienation of the possession 
to the prejudice of the person having the right ofpro^ 
perttft defeasible by action only. 

Discontinuance was always the consequence when a 
tenant in tail, or a husband seised in ^he right of his 
Mrife of her estate of inheritance aliened by fine or feoff- 
ment ; the law presuming, that* the alienors had suf- 
ficient interests to give full effect to those conveyances 
until the contrary was shown in a court of justice ; for 
that reason it did not allow the estates .of the conusee 
or feoffee to be defeated by entry. But the e£^ts of 
the fine or feoffment being to give a larger interest 
than the conusor or feoffox had, viz. an estate in fee 
simple, the consequence necessarily was that of the estate 
tail being devested, which caused the remainders or 
reversion depending i:^on it to be displaced or discon- 
tinued, and with* the estate tail to be converted into 
mere rights ; to remedy which, the law provided the 
issue and the persons in remainder, or reversion with 
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(a) Pitt v. Pitt, I Tom. Ch.. Rep. 180. With req>eet to gifts 
by the hnsliaiid to ffie scpsrale ase W the wife, see po$tt ve|. 3, 
etop. 17, 18. 
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wnt» ^f jbrmedon, iig Hieir rigfate to the posseseion oe^ 
crued ; but these conveyanees were not void> they passed 
all the right and interest which the conusor or feoffor 
. had at the times when the fine or feofiSnent was levied 
or made. 

In Herrington v. Parkhurstt as reported in 13 East^ 
43 ^ Eord Hp/rdveiche expressed his idea of a discon> 
tinuance thus : ** the particulate estate and all the ri^ 
ntainders over constitute only one estate; if» there- 
fore, the particular estate be hurt, the residue of the 
fee, as subsisting upon that, must likewise suffer, and 
thence, it is said, that all the remainders are discon- 
tinued, because the chain of interests, which are carved 
out of the fee and which depend upon one another, is 
broken.** 

In instances where the husband aliened, as above, 
the inheritance of his wife, the law provided for her 
after his death, and for her heirs or issue after her de- 
cease, the writs- of cui in vita and sur cui in vita^ but 
which are now obsolete ; for by a statute made in 
the reign of King Henry the eighth (a), entry is given 
*** widoir, and the persons after her death bene- 
8*, ‘ ficially interested. The act declares, ** That no fine, 

feoffinent, or other act thereafter to be made,, suffered, 
or done by the husband only, of any manors, &c. being 
the inheritance or freehold of his aife during the cover- 
ture, shall in any wise be or make a discontimtance 
thereof, or be prejudicial to the wife or her heirs, or to 
such as shall have rightt title, or interest to the same 
by the death of such wife ; but that the wife, or her 
heirs, and such other to whom such 'right shall apper- 
tain after her death, may enter into such manors, fire, 
according to their rights and titles therein, any such 
fine, feofifinent, or other act .of the husband to the con- 


(a) 32 Hen. S.’diap. 28> sect. 6 , explained by the 34 and 35 
Hen. 8. chap. 22. * 
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ittlr 

Sr^ 


truy botifritbrtiun^iig ^ ‘ (fines l^ed by tbe btisbstod'* 
and wife whereunte the wife is party and privy only 
excepted).” 

Ihis b«ng a remedial statute, courts of law have 
construed it according to its spirit and intention^ and 
not according to its letter. * 

If, therefore, husband and wife be seised of a Joint 
estate in fee simple or in tail during the marrif^, and 
he alimie it by feofihiefht,the wife or her issue miy enter 
upon the lands after her death, (a) ; but if the con- 
veyance be by Jlne with proclamations^ then the wife 
must enter within five years next after her husbmid’s 
death, and commence and prosecute with e^ct such 
proceedings as after mentioned, or she will be barred 
by the statute of non-claim. 

Accordingly, — Tenant for life, with remainder in 
fee to a married woman : the tenant for life levies a 
fine with proclamations, and dies, then the husband 
dies, upon which his wife marries againf and the tenant 
for life dies. Five years expire, and the second hus- 
band dies before his wife. The wife cannot enter 
under the authority of this statute, she being barred by 
the fine and non-claim, .and bound by the neglect of 
her second husband (Ji). The fines of the husband re- 
lieved against by this statute are those rvitkout procla- 
mations, so that fines with proclamations not being 
within the act, the statute of Henry the seventh (c), 
which relates to fines with proclamations, and limits 
the right of action or ontry to five years, being unre- 
pealed, bars the widow not entering as above ; and the 
issue in tail are barred from the completion of the fine, 
the statute estopping every person claiming in privity 
to the conusor (<Q. Thus, 


Eztemls to 
joint inherit- 
ance of hue- 
band and 
wife. 


Entry to de- 
feat hns- 
band's fine 
with pro- 
clamations. 

Wife bound 
by laches 
of a second 
husband. 


Issue bound 
by husband's 
fine, with 
proclania- 
tions. 


(a) €beneley*s case, 8 Rep. 142. (b) Whetstone v. Wentworthj| 
Dyer 72 6. (c) Chap. 24. (d) Co. LUt. 326. ^ Rep, 140 b. Cro. 




ZHteomUnuanee qf ft. 


KfFect c»f en- 
try as to wife, 
ihsue, &c. 


Reversions 
and remain- 
ders of wife 
within the 
statute. 


ttH w b ud and infe-lnii^ sewed in tail, femaiQldee^to 
the right^heira ef ihe4 husband, have issne, and the 1 ms< 
hand alone levies a fine with prtKlamaHom to bis own 
uae i he then devises the land to his wife finr /f/Sr, lo- 
nnunder over, with a condition to pay a yearly rent out 
of it, and a clause of distress, fcc* was added. The hus- 
band dies, andi his vdfe enters claming for lifb only, 
pays the vent, and then dies. Question, whether the 
isaue in tsil or the devisee in remainder should have 
the land ?>~and it was determined i^ainst the issue, 
because since he must claim as heir of the body of his 
iather and mother, he is estopped 'by the fine with 
proclamations (a). 

But suppose there had been remainders over upon 
failure of issue by the husband and wife, and that the 
wife had entered claiming her estate-tail, in which case 
she, as also the persons in remainder, would have been 
remitted to their ancient estates ; still such remitter 
could not aid Jier issue, who would continue to he 
estopped by the fine (b ) ; and whilst heritable issne 
existed, the persons claiming under the fine would be 
iutitled to the estate, but which title would cease upon 
failure of the issue, and then the persons in remainder 
might enter under the above statute of Henry the 
eighth (c). 

Not only estates of the wife in possession, but re- 
versions or remainders limited to her, are within the 
provisions of the statute. 

If therefore the wife be intitled to a revernon or re- 
mainder in tail or for life expectant upon an estate- 
tail in the husband, she may enter upon his death 
without issue notwithstanding his discontinuance by 
feoffinent ; and if she neglect to do so, her issue, if the 
estate be in tail, and each person in remainder, when 


(a) Djer, 351 5. (5) Bmumonk's Cans, 9. Co. 138.Cro.Gsr.475, 
and sec. 8 Co. I4<t (0 -Hob. 257. 239. 269. 261 And. 39. 



th«K ai«i Mif tiMdi* auky wi c w w iml y ♦cnfr •O' as 
thfW to {KMseasdMi coBsmenee (a). . And if the 

discontinuanoe had be«i bj a fine with prodamatiom, 
the wife Mid other persons ul remainder would luwe 
had five years to make their .entries from/ the pemods 
whmi their respecstive tides to the possession 
In addition to which entries it is required by the statute Time when 
of the 4di of Queen il^ne, ch^ 16, that Ibr.the pur- 
pose of avoiding a fine widi proclamations an acttou 
shall be commenced within one year aft«r the entry 
was made and be prosecuted with e&ct$ but in the brought, See. 
above case, if thb husband tenant in tail had sufiered a 
recovery, the remainder to the wife and all other re- 
mainders would have been defeated ; for the statute of 
Henry the eighth provides only for the entry of persons 
having loofful rights and tides in the property aliened 
or discontinued ; but the recovery duly and legally de- 
stroyed the wife’s right and title, and all others in re- 
mainder; and such a bar incident |o the husband’s 
estate in tail was not intended to be prevented by the Rccovcties 
statute. Nevertheless if the husband procure himself urtprovent- 
to be impleaded upon a feigned title, and suffer a re- ^tat^e. 
covery without voucher, and permit* execution to be If not covi- 
taken against himself and his wife, that will be no bar auient' 
to the wife, but she may enter (6). 

If after the discontinuance of the husband he and his Immediate 
wife be divorced a vinculo matrimonii^ she may enter 
immediately ; for the coverture is determined, the mar- 
riage contract dissolved, and the wife’s right to the 
possession commenced from the completion of the 
^vorce(c). 

Although the statute mentions feofibimits made by statute ex- 
the husband only^ from which it n^ht'be inferred that 
^ Joint feoffinent by him and his wife was not within its &c. by hu^ 

band and 

, ; wife of her 

estate. 

(a) Co. Ldtt. .S26. 8 Rep. 144. (&) Co. Lht. 326, 8 Rep. I4l. 

Tonelut. 46. (o) 8 Rep. 145. 
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IMuioi^muamt qf |[Cha]^* & 


Bnt Budi a 
feoffment ac- 
companied 
by pne bars 
the wife and 
her isBue>aiid 
put8 those 
in remainder 
to an action. 


pronmni^ yet the« iMtettary eoas^ctian has preti^le^ 
and for this reason, because the wife’s joining in IIm 
feoffinent being a vbid act* so far as ecmeerhed h«r 
rights, and not equivalent to a fine in which she is 
aeparateLy examined, the feoffimmit is in truth the sole 
act of the husband (e). And upon the same principle, 
if they had joined in a deed of bargain and ee/r, wbmh 
was afterwards inrolled, the wife might enter after her 
hudxmd’s death, although she was a party to the deed ; 
against which she might plead wm est factum (^). 

Yet if the wife were seised in tail with remainders 
orer, and joined with her husband in 'a feoffinent, and 
afterwards in a fine to the feofiee, the feoffinent and 
fine would be considered as one assurance ; and by the 
fine the entry of the wife and of the issue would be 
barred. The wife, therefore, being barred of entry at 
her husband’s death by the join/ fine >excepted out of 
the statute, it would seem, that although a discou* 
tuiuance .<^ the ^remainders was effected, still that the 


persons claiming in remainder could not enter under 
that act upon the wife’s death. Or upon a failure of 
issue ; for to bring the case within the statute, the wife 
must have a right of entry at her husband’s death, or 
the persons in remainder will be left to their remedies 
at common law in cases of discontinuance, viz. to 
actions otjbrmedon in remainder. 

Thus A and B his wife were seised of land to them. 


and the heirs of the body of A^ with remainders suc- 
cessively in tul to C, Dy and JJ, with remainder to the 
right ^heir8 of A. ^ and B made a fieofihnent with 
warranty to and A and B afterwards joined in a 
finotO'i^. ^ died without issue ; C and Z> in remainder 
also died without issue (JD being one of the parties to 
the feoffinent) ; then F the feo^e died, the lands de- 
scending to his son' and heir. lastly B the wife died. 


(a) Co^ Litt. 32<). 


(&) 10 Rep. 43. 



m 


Qiieifcidm, whether the^ entry of JB- (the^ M vemittn4ttiK 
man in tait) upon the feofi^’s heir was lawful ? And 
it Was decided in the negative ; the court agreeing that 
the ifeoffinent was a discontinaaneet and that it and the 
fine made but one assurance; that the persOiHi itt're> 
niainder could not enter, but were in the same sittwtion 
as discontinuees at'commoB law^a). > > * 

* Agreeably with the, remarks preceding the last ease, 
the Court observed’ “that when the wife was barred, 
and the estate destroyed by the line, that she could 
not enter, neither could the persons in remainder.** 

That observation obviously applied to t\ie joint act of 
husband and wife, by which she parted with her in- 
terest before her right of entiy accnicd, and to do which 
she was permitted by the statute. The act, therefore, 
did not apply to such a case, so that the persons in re- 
mainder were left to their remedies at common law. 

But suppose the wife to be seised in tail, with re- Instance 
mainders over, and the hhsband to wdiscontinue these i**® 

, , i« 1 . y. wife 8 fine 

estates, and then to die; and the wife, before entry, to after herhus- 

levya fine with proclamations and to die without issue. I>aa4’* 

Would the persons in remainder be allowed to enter after death, 

upon the discontinuee ? It is presumed that they befor^ 

would be so intitled, for notwithstanding by the fine would" 

the wife so far confirmed her husband's discontinuance "ot probably 

as to bar her own entry under the statute ; yet as the e^M^fthe 

right of those in remainder to enter upon the wife's peraomin 

death without issue was vested and complete at the 

husband’s death, the act, by which she defeated her statute. 

own entry and estate in bdl, could not, k is conceived, 

• injure those in remainder by depriving them of the 
privileges imparted for their benefit by the statute. 

The act of Henry the eighth does not extend to Entry to 
irregular entries, as Hobart terms them, which are Ijurdbyos- 

, dicat not 

• _______ siTeu by the 

" T statute. 


(a) Kifl^ T. Edwards, Cro. Cat. 320. 



6* ^ CChiq». ^ 

giten by tli» i0Mpfft<<if 

the cpuaicm law. . w > ^ : 

Jfi’ therefore, the wMfe Mt without heirs aft«r b«r 

husband’s alienation of. her estate, the iord-by osrAedtf 

cannot enter under the- authority of the statute.- He 

was. not within its conten^atiim ; such persons only 

being so who had rights or interests at the time of 

alienation, and whose entries were given in pursuance' 

• • 

ofthmu(a). 

Copjrliol^; (^pyhold lands are not included within the letter 
^ ^tute. equity of the statute, and, as it seems, i^Htho^ pre- 
judice to the wife, except in the spOcul cases after 
In general mentioned, since the husband cannot by the general 
law of copyholds discontinue his wife’s estate by sttr- 
contmued. render ; for nothing passes to the surrenderee but what 
the surrenderor may lawfully part with ; *so that if a 
husband, being seised of copyhold lands in right of his 
wife, surrender them to the use of a person and his 
heirs, that will create no discontinuance, but the wife 
may enter after her husband’s death (fr). 

Since, however, custom is the basis of the rights of 
copyholders, it seems (as it has been a^udged) that if 
such custom authorised a tenant in tail of copyholds to 
make u discontinuance by surrender, a surrender would 
have that ^fect (c) ; the custom in this instance giving 
an efl^t to the surrender in passing a larger estate 
than the surrenderor had, which from the nature of 
such instrument it would not otherwise have possessed. 
Copyholds, thmi, not being within the- statute, the wife 
in instances of ^eciid customs enabling her husband 
to ditbfntinue her estate by surrendm’ if left to her 
remedy at common law ^ an^ according to JSrisk.and 

itlU ! ■. »: I I I ' 

(a) H<h. 243—201. (A) 4 Co. 23. Gflb. Ten. 178—189. 

Bollock V. Dil^y. Mow'a Rep. 596. Ptph. 38. Knight v. FotU- 
man. leoa* 95* BolL Abr. 632. (c) BnlleaT. Grant. OttK 

EUs. 148,717. * 



SeeL ^2 ^ 

ltioers (£i\ the tile, writ 

plaint in the nature of that writ (&). BoltfChi^Baron 
Mamoitodt according to Sawile &i^, said that copyhold, 
intercata wfiro within gmeral statutes- where ho pre- 
judioe was done to the custom, and that the statute of 
fVes^inster the second, chap. 4, wMch gave a ctd m 
nihi, .^u^nded to copyholds (t‘). 

. At the common law if the husband aliened by feof^ Entry is 
ment* or grant the freehold of his wife for the life of 
the feoffee or grantee, that was a discontinuance of her the writ cut 
estate, and upfbn surviving her husband she was intitled **1 
to the writ of cut in vita (d) j and since the statute of Inw. 

Henry the eighth she may enter upon the feoffee or 


(a) Cro. Eliz.^l7> (&) Dal. 1 16, pi. 8. 

(c) S. P. Cro. Car. 43. 3 Co. 9. a. Dyer, 264. a. The action 
must be by plaint in the Lord's Court, the proper remedy for copy* 
holders. Co. Litt. 60. a. • 

It was said in Collins v. Candce, Crow Jae. 105, and in DaL 1 16, 
pL 8, that the wife's estate was discontinued by the husband's sur- 
render, hut the contrary is settled. And it docs not appear to have 
been decided that custom can give to his surrqader the effect of a 
disoontfaiuance. The husband may by custom have a laigdr interest 
in his wile’s copyhold than that which he takes by the general law 
(see 1 343. Watk. Cqi. vol.ii. p. 88, a.), and in such, jcase 

his surrender will operate td the extent of that interest; but in 
general a surrender, though ffillowed by admittance, has no wroi^- 
fiil effect, but leaves the party entitled at liberty to enter. Cro. Elis. 
90. Watk. Cep. wd. i. p. 61. -The ease of BuUen v. Otant, dfted in 
the text, related only to the effiset of a surrander lyftenont ha fail 
of a copyhold, whidi was sometimes said to be by eqsmm a diaeon- 
tinnnnce. The and^t authorities, which are mi^ at variance on 
this Subject, were coimdered in Carr ▼. Singer, S Ves. Sen. 603, 
and'it mii^ be'infdned from that ease that the surrender eif tenant 
in tail is not a discontinuance, but that when it has any effect be- 
yond his life, jt is a bar of the estate taiL 

If the husband's surrender could in any case operate as a disoon- 
Bnusaee, time would be good ground for contmding that the cose 
would be widiin the statute 32 Hen. VHL and that the wifom^^ 
dwrefore enter. See Cm. Cor. 43. Oilb. Ten. 184. Bbeon. 
Ab. cof^hold, C. 2. (<f) Fite.N*. B. 193. 
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XHteontinaafH^e of 


And such 
entry is re-* 
gulated by 
the common 
law. 


Entry^ &c. 
to avoid fine 
with proda- 
mations. 


grantee at her hudban^s death ; for in ail caa^vt^fiiste 
she was intitled to the above writ, aright ofenl^- Is 
pven to her by that statute. . 

But although; by that act the cases within it are no 
longer to be considered in strictness discontinuances, 
as a power of entry is given ; it would seem that the 
right of entry must be subject to. the law appUpable to 
entries in general. 

If, therefore, feoffee in fee of the wife’s lands by the 
husband’s discontinuance die, and the estate descend 
upon his heir, it seems that the wife after her husband’s 
death, or her heirs, or the persons in remainder, could 
not enter under the statute, but must resort to their 
common law remedies by action ; because such entries, 
by the general law regulating entries, are tolled by the 
descent cast upon the feoffee’s heir ; fgr, as the heir 
in such cases succeeds to the estate by the act of law, 
it protects his title, and will not suffer his possession 
under ‘it to bp devested by a mere entry, but upon 
proof of the claimant’s title in an action (o). 

It is to be remarked, that the above is a case in 
which the common law is not altered by the statute of 
32 Henry VII'l. c. 33, for that act continues a right 
of entry after a descent cast upon the heir of a disseisor, 
unless such disseisor had peaceable possession five years 
next after the disseisin (6). 

In regard to the law concerning entries, distinctions 
prevail necessary to be known, especially in consequence 
of the stathtes which have been made ; and the results 
appear to 1^ as follow : 

Whenever a right of entry subsists after a fine has 
been levied with proclamations, an actual entry must 
be made within Jive years, and an action of ejectment 


(a) Cro. Car. 320. But this is very qae^<mabl€;, 

as the entry oi a fieme covert is not taken away hy a descent eaaS 
daring the oovertiire^ unless she was disseiBed befinra marriage. G)k 
l«itt.24(i, e. ' (6) Co. Litt.256. 3 Mack. Com. 177. 
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fFi/e*s Estate. ^ 

must be commenced within one year from the time of 
such entry, and prosecuted with effect (a). 

A fine at common law, J. e. without proclamations, *■ at 
being neither within the statute of 4 Henry VII. c. 24, 
nor the statute of Anne, may be defeated by entry 
or action at any time within twenty years after the 
claimant's righf; accrued, such limitation being imposed 
by the 21 James I. c. 16 (b"). And by the same act, 
all other entries are barfed if not made within the ^me 
period. 

When the claimant's entry is taken away, and a right 
of action only I’emains, as in all cases of discontinuances right* 

not within the above statute of Henry the eighth, the of entry, 
party in reversion or remainder can only claim by 
bringing a real action a formedon (c), which by the 
above statute, of James must be commenced within 
twenty years from the accruing of the right. And 
since the widow's right of action on account of the 
husband's discontinuance of her estate is, by the statute 
of Henry the eighth, displaced for a rig^t of entry, such 
right will be barred (as before observed) as rights of 
entry in general. 

The statutes contain saving and excepting clauses of As totlio 
the rights of infants, married women, &c. but when 
the disabilities tesminate, the bars commence from the stntuttnt 
those periods, and will proceed although a subsequent 
disability may occur j as for instance, if, when the time eutry. 
begins to run, a single woman mames, coverture will ^ d«ahi- 
not prevent the completion of the bar, computing the tlicir re- 
termination from the period when such bar began (d). 

In cases of fii^es with proclamations star years are 
allowed by the 4th of Anne, c. IG, from the disabilities 


(a) 4 Anne, c. 16, fiect. 16. .Compere v. Hickes, T Term Itep. 
732. Betrington v. Porkbvrst, 13 Bast, 489. An& Tanner v- Mcr- 
lott, WiUflS Rep. 182. (A) 2 Wils. 45 — 17. (r) 4 Hen. 7, c. 24. 
1 Vem. 213. Wflles Rep. 342. (rf) Duro«re,v. J<»ne8, 4 Terpi 
Rep. B. R. 300. 

VOL. I. 
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ceasing to enter and bring an action ; and in all other 
cases ten years arc allowed by the statute James 1. 
from the terminations of such Usabilities ; and it seems 
that if the disability under the last statute continue 
during the life of the person Jirst having right, then 
his heir will be intitled to the period of ten years, and 
no more, from the death of his ancestor to prosecute 
his title («). 

Entry upon the whole or on part of the premises in 
the name of the whole, when situate in one county, is 
the method of taking possession, when it can be done 
peaceably, and where actual entry is necessary. The 
same steps must be taken in each county when the 
lands lie in different counties. But when a peaceable 
entry cannot be made, the person intitled may make 
claim as near to the estate as he is able, observing the 
same forms and solemnities as in formal or actual entry. 
And since that amounts in Icete to an actual entry, it 
will have the same eflfect, as it is presumed^ and in par- 
ticular to authorise the proceedings required by the 
above statute of Anne. This claim being necessary to 
be repeated once in every year, was called “ Continual 
Claim,** which' having been fully treated upon by 
Ijittleton^ and by Lord Coke in his Commentary, the 


Actual entry 
is only ne- 
cessary to 
avoid a fino 
with procla- 
mations. 


reader is referred to the chapter upon that subject (^). 

With respect to a fine with proclamations, it has been 
repeatedly decided that an entry to avoid it must be 
Jbrmal and actual^ in the strictest sense of those terms. 


(a) Doc V. Jesson, 6 East, 80. For the construction of the sta- 
tutes of lines and limitations, see Plowd. 355. i and 2 Salk. 330 — 
422. 4 Bro. Pari. Ca. act. cd. 66. 1 Leon. 211 — 216. 3 Bep. 87. 

Sav. 128. Cro. Eliz. 890. 2 H. Black. 584. Cottcrell v. Dutton, 
4 Taunt. 826. Tolson v. Kaye, 3 Brnd. and Bing. 217. Widdowson v. 
Harrington, J Joe. and Walk. 532. Cholmondelcy t. Clinton, 
2 Jae. and Walk. I. 1 Turner, Ch. Rep. 107. (6) Co. latt. 250, 

particularly sect. 4Ji7, 419, 420, 422, 423. 
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when it can be so made in peace (a). And the claimant 
should express that the entry is made to avoid all 
fines ; but it has been established from the year 1703, 
and by practice since that time, that actual entry to 
support an ejectment is necessary only to avoid a fine 
with proclamations. Such ei\try may be made either 
by the claimant or any person by his authority, or . by a 
person on his behalf without authority, if he assent to 
the entry within the fiv6 years (ft) ; which assent may 
be 'signified by his bringing an action of ejectment. 

III. After considering the remedy given to the wife 
by the statute of Henry the eighth against her hus- 
band’s discontinuance of her estate, it is pi’oper to 
notice the provision made by the common law to re- 
pair the injury whenever the opportunity offered. In 
order to understand this subject, it will be necessary — 
Jirstt to consider the common law remedy— and se» 
condb/t. the alteration made in it by the statute of 
uses (r), and the act of the 32 of Henry the eighth (</). 

1. 'I'he common law remedy by remitter. 

Remitters are twofold ; the jfirst is when a person, 
having a prior and perfect right to an estate recover- 
able by action only, has cast upon him and not gained 
by his own act a defeasible estate of Jreehold in the 
same premises. The second is where the party has the 
power of clothing his ancient right by entry. In the 
first case, since the party cannot bring an action against 
himself to establish his prior and better right, the law 
affords redress by remitting him to such right, i, e, in 
extending to him the same advantages as if there had 
been no obstacle tg his recovery, and he had been in a 
situation to have commenced, and had prosecuted with 


R«Tnitt(‘r 
upon ari^Tht 
of adlion. 


(a) Benington v Parkhurat, 13 East, 493. 2 Stft. 1086. 4 Bro. 
Pari. Ca. 85, act. ed. Dougl. 486. (A) Fitchct*v. Adams, 2 Stra. 

1 128. Audley v. Pollard, Cra ^Ka. 561 . (c).27 Hen. 8. c. 10. 

(d) Chap. 28. 
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Remil fer before [^Chap. 2. 

effect) a real, action to establish his prior right (a). 
In order to. effect this species of remitter, the second 
defeasible estate must be •an immediate freehold and 
caH upon the party having the prior right recoverable 
by action only, because the action could not be brought 
against a person liaving less than an estate of freehold ; 
and until the party were intitlcd to the possession no 
right of action could accrue. Biit this second estate 
must not have been acquired by the act of the pferson 
to be remitted, for against his own deed and agree- 
ment he would not have been allowed to recover his 
prior right in iln action if he had been under circum- 
stances enabling him to have brought one (6). Hence, 
if the party could have no remedy by action for his first 
or old right, if the defeasible estate of freehold were 
in another person instead of being in himself, he can- 
not be remitted (c) ; as where he is barred of his firat 
right by the fine or warranty of his ancestor (d). 

Suppose, then, tenant in tail to discontinue by feoff- 
ment the estate tail, and then to disseise or to turn out 
of possession the alienee, or to take back to himself an 
estate in tail, or for life with remainder to his first and 
other son and sons successively in tail, and to die seised 
leaving a son : jn either of these cases the common law 
remits the son upon his father’s death, but not before, 
because the son’s right to the possession did not com- 
mence sooner (e ) ; yet the father is not remitted, be- 
cause it was hjs own act and folly to take back the 
defeasible estate, which circumstance is a bar to his re- 
covering his former right by action (f)> 


(a) But tlic {Tarty on whom a defeasible estate of freehold is thus 
cost, if sui juris, may it seems waive his former right of action, 
and elect to hold the new estate without being remitted. Bro. 
Remitter, pi. 39.^ ‘2 Roll. Rep. 34.* 18 Vin. Ab. 4.i4. pi. 2, 3. 
contra Keilw. 20. (A) Co. Litt. 363 6. (c) Co. Idtt. 349 />. 

(d) Mwir, 11.5. -SeealscTCo. Litt. 317, 34 a, 358. (e) Co. Litt. 

358. (y) Litt..sect. 609. 
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But there was an exception to this latter doctrine 
arising from the nature of the estate which the discoii- 
tinuor had at the time of the discontinuance. - 

Tlius if husband aftd wife were tenants in, special ^ . 

tail, with remainder to 7?, and the husband discon- an exception 
tinued the estate, and afterwards took back to himself 
and wife an estate in special tail, the wife would by the cond estate 
common law, before the statute of uses and the act of 
S2 Hen. 8. c. S8, be remitted to her first estate tail, the act of ^ 
and immediately so, without regard to her husband’s part5'- 
death ; for she h^d a present right to the freehold, 
and not a future one, as in the instance of tlie issue 
before mentioned (a). 'ITic consequence of which re- 
mitter necessarily was the remitter also of the husband ; 
for although the taking hack of the second defeasible 
estate was ///j, not her act (A), yet sitice they, as has 
been before observed (c), took the new estate in r;»- 
lirdy and not in severalty, the remitter of the one was 
necessarily also that of the other (</). 


(«) Co. Litt. 351 b, 352 a. (A) It is stated by Littleton to bo 
an exception to this doctrine, if the second estate be acquired by 
disseising the discontinuee, and the liusbaiid and wife arc of covin 
and consent that the disseisin should l)e made : in this case he says 
there shall be no remitter, because the wife is a disscisorcss. Sect. (i78. 
But LiOrd Coke observes upon this, that a feme covert cannot be a 
disscisoress either by her commandment or procurement precedent, 
or by her assent or agreement sulmcquent. As to the acts by whicli 
a feme covert may he said to become a disscisorcss, several con- 
dictiiig cases are collected in Vin. Ab. Tit. Disseisin, D. B. P. 
which relate chiefly to the form in which the action was to be brought 
by the disseisee. It is laid down in one of these cases, (F. pi, .5.) 
and it seems to be consistent with principle, that if the husband and 
wife wrongfully enter, claiming in right of the latter, it shall be 
taken as the act of the husband oi^y, and therefore, that the wife is 
not a disseisoress. It is probable, therefore, thaf the exception 
alladcd to above, could only exist in the case of*a disseisin by the 
sole act of the wife ; wd even in that case, the wife lyiving now a right 
of entry tinder the statute on her husband’,3 death, would it seems 
then be remitted. (<•) ytnfr,p.5l. (</) Lilt. .sect. 572. Ilob. 25.5. 
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Since remitters tended to the advancement of an> 
cient rights, they were favoured and promoted by the 
common law. When the'an’cicnt and new rights met 
together in the wife, the remitter was instantaneous, 
and the husband*s disagreement to it was ineffectual to 
prevent it ; for the remitter preceded such disagree- 
ment, so that the wife*s prior right having been re- 
stored, could not afterwards be devested by her hus- 
band’s dissent. Neither was the wiie, after her hus- 
band’s death, permitted to waive her remitter, and 
claim the estate limited to her during the marriage (a). 
But in regard to this privilege of election, it was only 
prevented when the first estate could not be waived by 
the wife, as when taken by her btfore marriage, in 
which case she could not, upon surviving her husband, 
disannul, by her election to take the second estate, the 
remitter which the law had worked during such mar- 
riage. If, however, both rights or estates were void- 
able by her, as when both accrued during the marriage, 
in such case she might have elected upon her husband’s 
death, cither to be remitted to her first title, or to re- 
nounce it, and take as a purchaser under her second 
title ; but this power of election was subject to this re- 
striction, that it could not be exercised if it tended to 
the injury of another person. These propositions will 
more clearly appear from the two following cases. 

Lands were given to husband and wife, and their 
heirs, and the husband made a feoffment in fee, and 
then the feoffee regranted the estate to the husband and 
wife in tail, and the husband died j the wife might 
have elected between the two interests or estates given 
to her after the marriage. But if the lands had been 
given to the husband and wife in special tail, with re- 
mainder to A ; and the husband made a feoffinent in 


(n) Co. Liu. 3!iG b, 357 a. 
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fee simple, and the feoffee granted the estate back 
again to them for life, with remainder to B in fee : 
although this would be g case of election in regard to 
the wife, as both estates or rights accrued during the 
marriage, yet as A would be prejudiced by her electing 
to take the second estate under the feoffment, the law 
as in general remits her to her former estate, without 
respect to her election («), 

The second species* of remittor is where a person has 
the power of clothing his ancient right by entry. Two 
things must concur in this remitter ; a right of entry 
in respect of the* old title, and, as it is presumed, an 
entry under the new (A), except when the latter is ac- 
quired by descent, and then no entry is necessary. 

Remitter upon a right of entry has an advantage 
which does not belong to remitter upon a right of 
action. Thus, if a disscisscc I’etake by his o’wn act an 
estate in the land, and enter, he will be remitted (c) ; 
because the law in favour of right and for the I’cmedy 
of wrong operates upon the entry, a common law right, 
and effects a remitter; yet as the second estate was 
acquired by the act of the party, he may elect whether 
he will be remitted or take such second bstate (d). But 
if the second or wrongful estate be. cast upon such 
person iy the law, he will be remitted nolens volens. 
Accoi'diugly, if the father disseise his son, and dies 


(a) Hub. 71, 255. (fi) Co. Litt. 363 5. 3C4 a. Gilb. Tun. 

129. 1 Lev. 49. 2 Bulstr. 29. Cro. Car. 145. -But according 

to some authorities, the remitter takes place when the right of pos- 
session, is acquired under the new estate (except when acquired by 
the act of the party, or by way of use). Hob. 256, see post and 
Preston on Abstracts, vol. ii. p. 330. (<?) Co. Litt. 363 b, 

(ji) llus agrees with what is said in Keilw. 41. But in the sub- 
sequent case of Wood v. Shirl^, it was laid down according to the 
report in 2 Boll. Rep. 34, 35, that a party having a right of entry, 
who acquit a new estate either by act of law or by his own act, and 
enters, is remitted witliout the power of election. See also Litt . 
695, 696. Gilb. Ten. 129. , • 
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sei^dt upon which the fee acquired by the disseisin 
descends to the son as heir, he is instantly remitted 
[[But if the par^y ha.ving -a right of entry takes a new 
estate, by matter of record, he is estopped from claiming 
in his former right and is not remitted (&). If he takes 
a new estate by deed indented, he is not remitted on 
acquiring it (c}, but it has been decided that on en- 
tering under the new title, he is remitted (d).[] 

"What has been said upon thie common law doctrine 
of remitter will be sufficient to give an idea of the 
principles upon which it is founded : the consideration 
of which was necessary to the undei'standing of what 
follows upon this subject. 'I'he doctrine is fully dis- 
cussed by Littleton^ in his chapter ** Remitter (e),” 
and by Lord Coke in his commentary upon the text ; 
which, for details, may be consulted by the reader. 

1 shall now proceed — 

2dly — To the consideration of the alterations made 
in the commotv law of remitter by the statute of uses. 

By this statute C</*) enacted, that when any 

person shall be seised of lands, &c. to the use, con- 
lidence, or trust of any other person, &c. the person, 
&c. intitled to the use in fee simple, fee tail, for life 
or years, or otherwise, shall from thenceforth stand 
and be seised or possessed of the iand, &c. of and in 
the like estates as they have in the use, trust, or con- 
fidence ; and that the estate of the person so seised to 
uses shall be deemed to be in him or them that have 
the use, in such qualitt/, manner, Jbrm, and condition 
as they had before in the use. 

It appears that this statute expressly transfers the 
freehold and possession to the person to whom the use 


(«) Keilw. 41, pi. 7. (A) Co. Litt.363 b. Gilb. Ten. J29. 

(c) Ibid. (d) BSauchamp v. Dale, Cro. diz. 20. Hob. 256. 

This is analogous to the effect of an entry under a new estate ac- 
quired by way of use, -post, p. 74. (r) Co. Litt. 3-1e7 b. (y*) 27 Hen. 
8, c. 10. < ■ 



Sect. 3.3 


73 - 


the Statute of Uses. 

or trust of. the lands is limited ; but it qualifies the 
title, and the possession of the cestmque use^ in de- 
claring that the possession ‘and intei^st so transferred 
shall be in, and taken by him in such quality, manner, 
and form as he had before in the use^ which implies a 
negative, viz. that the possession and interest so taken 
shall operate to no other purpose, but must* be founded 
entirely upon the new estate acquired under the con- 
veyance (a). Hence ’the effect of this enactment has No remitter 
been to exclude the doctrine of remitter in cases where 
a person*s right under a good prior title has been dis^ » taken by 

continued, and a n*ew defeasible estate has been liibited 

. tion of a 

to him in use by a subsequent conveyance (V ) ; for if use, and 
remitter were allowed, it would be a repeal of the 
statute, which in efiect declares that the cestuique use entry, 
shall take no other estate or interest than what was 
given to him in the use ; but by the remitter he would 
take a possession, interest, and title quite different from 
that limited to him by the use. Hobart^ C. J. thus c.x- 
presses himself upon this subject — ** It is clear, that if 
an infant or woman covert, having right of land dis- 
continue, wherein entry was not lawful, come to that 
land by way of a use raised out of that estate, the frst 
taker of, such estate shall not be remitted for the 
violence of the letter of the statute 27 Hen. 8 (c) ; 
and that the frst taker in this case is to be understood 
of the ^rs^ taker of every several estate, as well in re~ 
mainder as in possession.” 

In the discussion of this subject we shall consider 
the different parts of Lord Hobart*& declaration, as the 
most convenient method for imparting the observations 
which occur upon these questions. 


(a.) Sec Gilb. Uses, by Sugden, 180 note, 
(r) Vavasor’s case, 2 Leon. 222. 


(A) Sec p. 7f). 
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His Lordship's observations do not apply to the case 
of a remitter upon a right of entry ^ but to a remitter 
upon a right of afitiont both of which have been before 
considered. But now, by thc^statute of 32 Henry the 
eighth, mentioned in the last section, the husband's 
alienation of his wife's estate, as against herself and 
the persons claiming it after her death, is provided 
against by giving them a right of entry where a right 
of action only was the remedy at the common law. In 
these cases, therefore, this statute is a virtual repeal of 
the statute of uses, for it seems that in all cases where 
the estate discontinued by the husband is of the in- 
heritance or freehold of his wife, of which she was 
seised before the marriage, whether the second de- 
feasible estate of freehold be or be not limited to her 
by way of usef she will be remitted to her prior estate, 
upon her entry after her husband's death, or on their 
joint entry (a), which will also remit all the remainders 
depending upon it ; for the common law right of entry 
having been given in those instances by the act of the 
32d of Henry the eighth, all the incidents and effects 
belonging to the exercise of such a right by that law 
immediately attach to it, one of which is that of re- 
mitter. Accordingly, if the subsequent defeasible 
estate be taken to the husband and wife, and they 
enter, she will be instantly remitted (Ji) ; or if she take 
it in remainder, expectant upon her husband's death, 
she will be remitted upon entering when her right to 
the possession of the freehold commences. 

' But although the effect of the wife's remitter neces- 
sarily extends to restore and remit* all. remainders de- 
pendent upon her estate ; yet that effect and conse- 
quence may cease, and those remainders and estates 


(<i) 1 Lev. 49. 2 Bulstr. 29. Uob. 254. (5) Idtt. stet. 673. 

Hob. 254. 
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may be again turned into rights, as they were before 
the wife*s remitter by the discontinuance of her hus- 
band. As an instance of this — 

Suppose the husbind and wife to be seised of an An instance 
estate tail with remainders over, and the husband alone 
to levy 9k fine with proclamations to the use of himself persons in rc- 
and wife in tail, with remainders over, and that they 
are in possession under the fine, both she and her 
husband are remitted, as also are the old remainders ; 
and she survive him, there will be no cesser of this 
remitter ; but j^'the husband survive her, then the re- 
mitter of the remainders ceases with her particular 
estate upon which they were dependent ; because upon 
the death df the wife, the law adjudges the husband to 
be seised from that time of the estate taken to himself 
by the fine ; and all the other new estates created by 
such fine are restored by the ceasing of the remitter j 
in which new course the land will continue to go so 
long as there are issue inheritable under the old intail, 
who, notwithstanding their estoppel, by the fine of 
their father, from claiming the estate contrary to its 
uses, are, during their existence, sufficient to exclude 
th&taking of the old remainders ; for although the fine 
could not bar such remainders, yet it was competent 
to pass the old estate tail, by barring the issue of their 
claim, since they must deduce their title as heirs of the 
body of the person who levied such fine. The second 
fee simple having been restored, as above, it is a neces- 
sary consequence that the old remainders should be 
turned into rights to remainders only, for there cannot 
be two co-existent fee simples of the same estate; so 
that by the event of the husband surviving his wife, the 
result is the same as to the old estates as if there never 
had been a remitter j yet they are under the protection 
of the statute of the 32d of Henry the^ eighth, and the mainders are 
persons intitled to them may enter after the death of J^*^**^** 
the husband and the failure of his issue. ‘ It must, how- Hen. 8. 
ever, be noticed, that if in the case proposed the wife 
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had survived her husband, her entry within five years 
from his death would have been necessary to have de- 
feated the fine with proclam'ations, as appears from what 
has been stated in the last sectioif. To the able judg- 
ment given by Lord Hobart, in the case of Duncombe 
v. Wtngjield (a), in which many points of the doctrine 
of remitter are discussed and elucidated, the reader is 
x’cferred. , * 

• It has been supposed that in all cases the wife is at 
liberty to elect to waive her right to remitter under the 
act of the 32d of Henry the eighth, and to take under 
the statute of uses ) ; but it is presumed that the 
following distinctions now prevail on the subject since 
the passing of those statutes : an entry by liusband and 
wife, after his taking the defeasible estate to himself 
and wife, will remit her to her ancient right (c), and 
which remitter, it is conceived, she cannot afterwards 
waive (d) ; but if they do not enter, then that they are 
seised of the defeasible estate during the marriage 
under the statute of uses, such estate being liable to 
avoidance after the husband’s death by his wife’s entry 
under the statute of Henry the eighth ; and that if she 
do not enter, there is no remitter (e) ; and it is pre- 
sumed that if she enters, the law by immediate operation 
upon her entry (a common law right) instantly remits 
her to her ancient title without regard to her elec- 
tion (y). But as by that law the wife was at liberty 
to elect between her two rights, when both were void- 
able by her after her husband’s death, and such liberty 
of election did not prejudice another person (g) : so it 
seems, that since the passing of the two statutes, when 
she takes both rights subsequently to the marriage (to 


(<i) Hob. 254. '(&) Co. Litt. 347 5. note I. (c) 2 Bulstr. 29. 
Hob. 254. (rf) C»»* (e) l*Lev. 49. Co. Litt. 363 5. 

Cio. Car. 145. 2 * Bulstr. 29. (./) See Hob. 71, 255. 2 RoU. 

Reji. .33. Cro. Jac.‘489. (y) p. 70. 
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both of which she ifiay dissent after the death of her 
husband, and therefore avoid) she may elect to take 
either of them ; and according as she elects, she will 
either take under the. statute of uses, which precludes 
remitter, or under the act of the 32d of Henry the 
eighth, which will cause her to be remitted. 

As an instance of this the wife’s election 
.Lands were given to husband and wife in tail, re- instances of 
mainUer to the right heirs of the husband. After her election, 
having issue, the husband alone levied a fine with pro- 
clamations to his own use ; which barred the issue in 
tail. He then devised the land to his wife for life, 
with remainder to a stranger in fee ; and charged it 
with the payment of a rent. The husband died, and 
his wife entered, claiming only an estate for life, and 
paid the rent charge, and afterwards died ; and it was 
adjudged that she had waived her prior estate tail (u). 

The following is another instance of the wife’s 
election : , 

In Hawtret/s case (b\ King Henry the eighth, by 
letters patent, gave lands to husband and wife, and to 
the heirs of the husband, to hold in capite the husband 
enfeofted A and Ji to the use of himself and his wife 
for their lives, with remainder to the use, of a younger 
son for life, with remainder to the husband in fee. 

The husband died, his heir being within age, and in 
ward to Queen Elizabeth for other lands in capite ; 
but the wife held the possession, and claimed tier first 
estate. Whether the Queen should have the third 
part of this land in ward or not depended upon the 
question, whether .the wife w’as or was not remitted to 
h^ first estate ? And the Court, after considering the 
statute of uses and the act of the S2d. of Henry the 
eighth, held that the wife was remitted ; for that she 
had election to be in aecofding to the statute of uses. 


(«) Djrer, 35 i b. 


(b) Dyer, ^91 b. 
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or by the latter statute, since her entry thereby was 
congeable. 

In cases where the wife has the power of election, it 
is presumed that if she and her husband enter under 
the new defeasible estate, her remitter during the mar- 
riage will be sub modo, L e. until she be at liberty to 
elect j which will happen if she survive her husband (a). 
And if she enter generally without expressii^ in re- 
spect of which of her two right's the entry is made^ the 
law 'will remit her to her first title (6). 

The beneficial effects of the wife’s title by remitter 
appear from the following observations : — It avoids all 
grants and incumbrances made between the discon- 
tinuance and the remitter. 

Accordingly, if the discontinuee of the husband 
grant a rent or mahe a charge upon the estate, the re- 
mitter will defeat them, because the wife by her re- 
mitter holds by her prior and paramount title (c). 
Again, 

Remitter to the principal remits also to every thing 
appendant or accessary to it. 

Thus if husband and wife be seised in tail of a manor 
to which an advowson is appendant, and it is sevei’ed 
from the manor by the discontinuee, or he reserve it 
to himself in a regrant of the manor to the husband 
and wife for their lives, in both cases the remitter of 
the wife to the manor the principal will be a remitter 
to the advowson the accessary. But if the advowson 
alone had been regranted, there would have been no 
remitter of it, because the grant reconveyed a mere 
title, the right being in the person seised of the manor, 
and upon a bare title there can be no remitter (d) ^ for 
no person can have or claim a right in the accessary 


(fl) Cq. Litt. 057. (A) ibid. Gilb. Uses, 155. 18 Vin. 

Ab. 4.)4. pi. 2. Co..Litt. ^149. (f/) Ibid. 349 6. 
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who has no right in the principal. This doctrine, as 
to remitter, applies to all inheritances regardant, ap- 
pendant, or appurtenant. , . 

The above are advantages, amongst others, which the 
wife derives from her remitter. If she were to take 
under the statute of uses she would then come to the 
estate by a new title as a purchaser,, and must be liable 
to .all the charges and incumbrances which may have 
been fuade upon it since* the discontinuance, and she 
must lose the accessaries to her estate which had been 
severed from it or reserved* by the deed of regrant. 

How and to what extent the statute of uses operates 
in alteration of the common law rule of remitter is the 
last point to be considered. 

According to the doctrine of Lord Hoharty before 
stated (a), the first taker of every several estate as well 
in remainder as in possessioriy will not be remitted when 
the second or new estate is limited by way of usCy and 
the cestuique uses have rights of action only to recover 
their old or prior rights or estates. In order to illus- 
trate this — 

Suppose 7i to have been seised in tail with remainder 
to C in tail, and to have been disseised hj ji, who after 
being in peaceable possession of the estate for five 
years (6), died seised j and that the tortious fee ac- 
quired by the disseisin descended to D his heir, by 
which descent the entry of Ji was tolled or taken away, 
and then 2> the heir limited again the estate, by way of 
usey to jB in tail, &c. It seems that the remitter would 
take place thus — J3 during his life will not be re- 
mitted, as he took the first several estate in possession ; 
and if B die without issue, C will not be remitted, be- 
cause he took the second several estate in remainder. 

But it is adjudged that the words of the statute of 


(a) Ante, p. 74. (6) See stat. 32 Hen. 8, c. "33 ; and supra. 
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uses are satisfied by the ^plication of them to the first 
takers of each several estate as above, and that the per- 
sons claiming under each of those persons as the stocks 
or purchasers, since they take or succeed by descent to 
-their estates, such estates are subject to and regulated 
by all the rules and incidents of the common law, and 
consequently to remitter. In the above case then, 
although B cannot be remitted, yet if he leave issue 
they will be remitted, because their title is by descent ; 
but if he leave none, as first supposed, then, although 
C cannot be remitted as the taker of the jftrst several 
estate in remainder as a purchaser, yet if he leave issue 
they will be remitted, &c. &c. 

A case, however, may occur when the taker of a re- 
mainder may be remitted contrary to the above doc- 
trine. This will happen when a remitter takes place 
tinder a limitation prior to the remainder \ and the 
reason is, that the remitter of a prior estate has the 
cficct of -remitting to all subsequent ones dependant 
upon it. 

Thus, in the case above proposed, if B died leaving 
issue,, who upon his death are remitted as we have seen, 
such remitter' would be a remitter of C in remainder, 
and of all subsequent eistates (a). 

In the remainder before mentioned, C lias been sup- 
posed to be an indifierent person, but the rule would 
be the same if C were a married woman, the statute of 
the S^d of Henry the eighth applying to discontinuances 
by the husband only, and giving the wife a right of 
entry in those cases : whereas in the case above sup- 
posed, the discontinuance by B turned the remainder 
in C to a mere right, recoverable by action only j which 
in regard to remitter, under the statute of uses, placed 
the wife in the same situation as any other p^son, and 
as C as above. 


(«) Hob. 256. 
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IV. It was noticed in the second section that tha 
husband cannot make a discontinuance of his wife’s 
copyhold estates, except, there be a special custom en- 
abling him to do so ; and that, when such a custom pre- Forfeiture of 
vmls, the, discontinuance is not within the statute of Copy- 
Henry the eighth, considered in the same section ; the 
lord of the manor, therefore, not being bound by it, it 
ia necessary to consider what acts of the husband will 
be such forfeitures, as to bind the customary estate .of 
his wife after his death. 

It is presumed that all such acts of the husband as At law. 
are ruinous to th 6 estate, destructive of the tenure, or 
tend to deprive the lord of any of his rights, will be a 
forfeiture of the wife’s copyhold estate, and conclude 
her after her husband’s decease. The duty of ab- 
staining from all such acts may be considei*cd as origi- 
nating in conditions annexed to the estate at the time 
of its original grant, which are obligatory upon all per- 
sons who succeed to the property. J'rom the ob- 
servance of such conditions married women are not 
exempted (a), and for which there is no ground of com- 
plaint, since by marriage, which was their own volun- 
tary act, they place their customary ’estates in the 
power of their husbands, whom they substitute tenants 
to the lord in their places, and they are, therefore, 
bound by all the consequences of their husbands* acts. 

The commission of waste is an act ruinous to the By waste, 
estate, and destructive of the interest of the lord ; it is 
a breach of one of the conditions upon which the con- 
tinuaiKse of the tenure depends, viz. that the tenant 
shall do no injury to the inlieritance, under the penalty 
of forfeiting his estate, so that it is to be expected, from 
what has been said, that authority is not wanting to 
show that wasb^ committed by the husband is a for- 
feiture of his wife’s copyhold estate. 


(a) Co. litt. 24^6. 


VOL. I. 


O 
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By fine or 
feoffinent. 


Not by lease 
and release^ 
or bargain 
and sue. 


Nor by a 
lease ior * 
years. 


Accordingly we find it resolved in the case of Clifton 
V. Molineux («), that where a woman, tenant for life 
of a copyhold, takes a husband, who commits waste 
against the custom of the manor, and dies, the estate of 
the wife is utterly forfeited by the act of her husband. 

So also if the husband levy a fine, (not afterwards 
continuing in possession (6), or make a feoffment with 
livery of seisin (c) of his wife’s copyhold lands,- that 
will be a forfeiture, for by those modes of conveyance 
the tenure is destroyed, they operate by a transmutation 
of the possession, and devest the lord of his right, 
passing o. fee-simple to the conusee or feoffee (rf). But 
if the conveyance were by lease and release, or bar- 
gain and sale, the effects of which are to pass the in- 
terests which the releasor or bargainor had a right to 
convey, and no more, such acts will not be a forfeiture ; 
so that in this case the husband being merely tenant at 
will, according to the custom of the manor, he had a 
right to convey nothing (<?) ; these conveyances, there- 
fore, being inoperative, occasion no forfeiture (^). 

It has been decided {jf) that if the husband grant a 
lease for years of his wife's copyhold estate not war- 


(n) 4 Rep. 27. 1 Roll. Abr. 509, pi. 40. (5) This qualification 

to the general rule, that a fine by a copyholder is a forfeiture, was 
suggested -by Mr. Justice Buller in Doe v. Hellier, 3 T. R. 173, on 
the ground that where the fine is levied without a change of pos- 
session it -does not bar the lord. The point was not noticed by 
the other judges. (c) Without livery of seisin no estate is 

gained by the feoilinent, and therefore no forfeiture is incurred. 
Co. Litt. 59 a. Ibid, %iole 3. Watk. Cop. vol. 1 , p. 327. (d) Doe d. 

Tarrant v. Hellier, 3 T. R. 1 62. Litt. sect. 74. (e) As a bargain and 
sale operates only under the statute of uses, and as a copyholder being 
a tenant at will cannot be seised to an use, his bi^gain and sale passes 
no legal interest. The same reason applies to a conveyance by l^e 
and release, where, the lease is made in the usual way by a bargain 
.and sale. (/) Gilb. Ten. 2S5. (g*) Saveme v. Smith, 

Cro. Car. 7 ; and 'see infra» p. 92. 
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ranted by the custom, the forfeiture will cease with his 
life, and that his wife shall have the land afterwards. 

This determination may probably appear to the reader 
as an exception to the general principle, since such a 
lease is a breach of the custom, and incompatible 
with the tenancy, as it passed a common law interest. 

If the copyhold had been the husband’s estate it would 
have been absolutely forfeited (a) ; and it has been ob- 
served that the wife by her intermarriage gave her hus- 
band equal power over her copyhold property j then why 
the same acts should not produce the same effects in 
both cases does not appear (Ji). 

Other conditions annexed to the copyholder’s estate Butnon-iier- 
are, the performance of all the services 2 )recribed by 
the custom. These conditions are equally obligatory vices, &c. 
upon a /ewe copyholder, and it follows that if her hus- 
band wilfully break any of them, a forfeiture of her ^ ****’ 
estate may be the consequence (e). 

Thus if the husband actually refuse to* perfonn suit 
and service (d), or disclaim the tenure (e), or refuse to 
attend the lord’s Court after a proper personal sum- 
mons (/'), or to pay the accustomed reserved rent (^), 

&c. such misconduct will be a forfeiture of the wife’s 
estate, if the lord avail himself of it ; because by those 
refusals the conditions by which the estate is holden 


(a) What will be a lease working a forfoiture. — Sec Cro. Eliz- 
351— >498. Cro. Jac. 301. Cro. Car. 233. Bulstr. 215. 4 East, 
221. 2 Taunt. 52, and Co. Litt. 59, in notis. (6) The reason 

given is because this act is a tort to the feme as well as to the lord, 
and when there is a tort to the feme it is not reasonable that it 
should be a forfeiture of her estate.’* 6 Vin. Ab. 140, pi. H. 
(c) See 1 Stra. Rep. 454. Hedd.v. Chaloner. Cro. Eliz. 149. 
(ji) Dyer, 21 1 b, and Belfieldvi Adams, 3 Bulstr. 80. (e) 3 Leon. 
180. (y*) Sir Christopher Hatton’s case, menti<Sied in Cro. Elis. 

505. See also 1 Roll. Abr. 506, pi.50. (jg) Style, 146. 1 BolL 

Abr. 506, pi. 35, 40. Godb. 142. 
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may waive. 
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which de- 
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► 

are broken, the consideration fails, and the lord is in> 
titled to resume his grant. 

So long, however, as th& copyhold tenure remains, 
the lord may waive any forfeiture committed by his 
tenant (o), in which, event the wife’s estate will be 
preserved. 

Accordingly, if after the tenant’s refusal to pay the 
accustomed rent, the lord distrain for it (6) ; or if he 
amerce his tenant for a refusal to do suit and service (c) ; 
these and the like acts of the lord will be a waiver 
of the forfeitures ; and it would seem that acceptance 
of rent by the lord would have the same effect, if the 
act of forfeiture was such as not to destroy the estate 
or tenure before the lord’s entry or seisure ; because 
the tenancy continued, and the rent must be considered 
as received in respect of it (d). 

But if the forfeiture be of such a kind as to extin- 
guish the tenure tpso factor and by creating a fee-simple 
to disseise the lord of his estate, in such a case there 
can be no dispensation of the penalty by the lord, be- 
cause the interest in respect of wliich he was enabled to 
waive the forfeiture no longer exists. 

Thus it is laid down in the Supplement to liOrd 
Cokds Copyholder (e), “ That if a copyholder levy a 
fine, make a feoffment, or suffer a common recovery, 
which destroys the estate, no acceptance of rent or 
Mt done by the lord shall be available to make the 
estate good again.” In confonnity with this propo- 
sition Trehy, Ch. J. in Eastcourt v. Weekes (^), di- 
stinguished between forfeitures (such as those incurred 
by levying a fine, &c.) which cannot, and those which 
can be waived ; as by the grant of a lease for years, or 
committing waste ; the latter, he observed, ** are at the 
election of the lord, and may be waived by acceptance 

(a) 3 Tenn 171. (i) Co. Copyh. sect. 61. (e) 1 Leon. 

104. ((i) 1 Sslk. 187. and-see 8 Term Rep. 171. (e) Sect. 11. 

(/) Freeoi. 516. Lutw: 803. 
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of rent, &c. ; but in the other case no act of the lord 
can purge the forfeiture, because in the case of a fine, 
&c. the copyhold is utterly extinguished.” In Doe d. 
Tarrant v. Hellier (a). Duller , J. considers those 
passages to be law, with this qualification, that the 
copyholder do not continue in possession of the estate 
after the fine ; for to devest the lord of his right there 
must-be a transmutatioi\ of the possession, the passing 
of a fee*siniple to the* disinherison of the lord ; which 
connot be where the possession continues with the 
conusor ; and he compared such a case to that of a 
mortgagor levying a fine and afterwards continuing in 
possession of the estate, which would be no bar to the 
mortgagee (A). 

As to the cases in which Courts of Equity will relieve 
against the forfeitures of copyholds, and by that means 
preserve the wife’s estate, when it has been legally for- 
feited by her husband, it has been considered that the 
many particulars of difference subsisting between this 
species of property and that of freehold tenure (c), 
rendered the application of the gener^ doctrine of 
Courts of Equity, as to relieving against forfeitures, not 
always suitable to copyholds. According to this doc- 
trine, if a copyhold tenant committed waste, or if he 
demised his lands without a licence, contrary to the 
custom of the manor, a Court of Equity would have no 
jurisdiction to relieve him against the forfeitures re- 
sulting from such acts, in analogy to its general rule, 
where satisfaction can be made to the party injured ; 
because forfeitures for such acts as these were not made 
so from any notion' of -the tenant’s intending to do in- 
jury to the inheritance, but upon the principle of his 


(a) 3 Term Rep. 173. ’(&) The distinction ^between different 

acts creating a forfeiture with respect to the possibility of dispensa- 
tion, is mmitioned with doubt by Lord Coke. Compb Cop. 66* 
And it is also questioned by Lord Kenyon in 3 T. R« 171. ' (c) See 
2 Black. Com. 90, 284. 


The jurisdic- 
tion of Courts 
of Equity to 
relieve 
tenants 
against legal 
forfeitures^. 
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quitting or disclaiming by them his ancient right or 
estate, which was thereby determined. So it was stated 
by Ijord Maccle^eldt in Peachy v. Somerset (a), and 
he declined to relieve a copyholder against forfeitures 
which he had incurred at law, by granting leases and 
committing waste } and upon the peculiarity of the re- 
lation between the lord and his copyhold tenant. Lord 
Rosslyn, in the case of Dench v. Bampton (A), refused 
to injoin the tenant from committing waste, or to 
decree satisfaction for the waste which had been com- 


mitted, his Lordship observing, that the law settled 
the matter between the lord and his tenant, that the 


right of the former was purely legal, and that his remedy 
was his entry or seisure for the forfeiture. But that 
decision has been over-ruled by Lord Lldorit who in a 
modern case (c) injoined a copyhold tenant, at the suit 
of the lord, from committing waste. The equitable 
jurisdiction may probably be thus considered, viz. that 


Where there 
are equitable 
circum- 
stances^ 


such as mis- 
take or mis- 
conception of 
tenant of his 
right; 

or where the 
condition 
broken is 
considered as 
a mere secu- 
rity for the 
performance 
of the 

tenant's act : 


when complete satisfaction can be made, and the forfei- 
ture is not wilful («?), relief will be given to the tenant. 
This has accordingly been done in instances where the 
waste was committed by the tenant under a misconcep- 
tion of his power or right, or by a stranger without his 
permission (e) ; so also where there was a reasonable 
excuse for the non-performance of an indifferent cere- 
mony, as when the tenant, from religious scruples, 
declined to take the oath of fealty to his lord (./'). 

Another equitable ground for relief in these cases is, 
where the condition annexed to the estate qr tenure is 
such as to be considered merely a security for the per- 


(<|) 6Vin. Abr. 1 1.3, pi. 9. Pre. Ch, 567, S.C, 1 Stra. 447, S. C. 
See also Skin. 142. ( 6 ') 4 Ves. 700. (c) Richards t. Noble, 


3 Mcriv. 673. In this case the -bill did not waive the forfeiture ; 
but it was held that the lord nAight sustain an injunction to prevent 
further waste irithout dispenst^ with the foifeiqire already in- 
curred. (d) 6 Vin. Abr. 1 14, 152. 1 Eq. Ca. Abr. 121. (e) Toth. 

108 — 237 ; and Nash v. the Countess of Dert^, 2 Vera. 537, ex- 
plained Pre. Ch. 574. (f Pre. Ch. 574. 2 Vein. 664. 
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formance of an act by the tenant; for there the Court 
can relieve in the instance of a non-performance, because 
it may be done in substance, although it has been neg- 
lected to be performed at the time and place appointed ; 
and the lord will have no reason to complain, since he 
will receive all that he can conscientiously demand. 

Accordingly, if a forfeiture had been incurred at as for rents, 
law for non-payment of rent, or of a fine, a Court of or fines. 
Equity might relieve the tenant, as complete compensa- 
tion might be made to the lord, and the forfeiture nfay 
be considered to be intended as a security merely for 
such payments (a^. 

In conclusion must be noticed a cause of forfeiture, 
from which a married woman was not in any case ex- 
empted, previously to the statute after mentioned, viz. 
when she neglected to be admitted tenant, for which stances mar- 
cause the lord might by special custom have entered 
for a forfeiture (Z>), or wifhout such a custom he might against for- 
havc seised the lands quousque the wife came in to be feiture for 
admitted. But by a statute passed in the Veign of George tance and " 
the first (c), it is declared that married women intitlcd non-payment 
by descent or surrender to the use of a wi//, who have gthCeo!*^. 
not been admitted, may be admitted tenants of their 
copyhold estates, either personally or by their guardians 
or attorneys' ; and in case of neglect, that the lords of 


(a) Prec.Ch. 572. 1 Strange^ 453. The jurisdiction now exercised 
by Courts of Equity in relieving from forfeitures is less extensive 
than that which appears to have been assumed in some of the early 
cf^s. See Sparks v. Liverpool Waterworks Company > 13 Ves. 428. 
Reynolds v. Pitt, 19 Ves. 134. White v. Warner, 2 Mer. 459, and 
the authorities there cited. As between landlord and tenant the 
relief is confined to forfeitures arising from non-payment of money, 
where the amount of the compensation to be paid can be fixed by a 
certain rule, that of computing principal and interest, and it is no 
ground of relief that the act occasioning the forfeiture has done no 
injury to the landlord. See 2 Price, 2b6. 18 \^s. 63. 19 Ves. 14L 
142. 2 Me/. 459. The principles on which these cases have been 

decided, seem to apply equally to forfeitures incurred by copyholders. 
(5) Gilb. Ten. 231. (e) 9 Geo. 1. c.*29. 
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tvhom the lands are holden may appoint guardians or 
attorneys for the purpose, and impose and levy the 
usual fines, by receiving the rents, &c. ; and that the 
neglect or refusal of the women to be admitted or to 
pay such fines, should not be any forfeiture. 

It appears that the above act applies to two cases 
only, viz. where the wife is intitled By descent, or upon, 
a suiTender to the use of a will ; and it has been de> 
termihed, in a case where she claimed under a deed (a), 
that such was not a case protected by the statute ; so 
that the lord may, in the instances not mentioned in the 
act, seize the wife’s estate, until she 'claim admittance, 
or enter for a forfeiture, if the custom authorise it, and 
not otherwise (A). 

[The effect of an enfranchisement of the wife’s copy- 
hold or customary estates obtained by the husband was 
discussed in a late case (c). The wife being the owner 
of a customary estate in fee, the lord enfeoffed the 
husband in fee, and afterwards gave livery of seisin. 
The husband and wife having died, their eldest son 
became intitled by descent, and entered ; and upon his 
dying intestate as to part of the estate, the question 
was, whether it -descended to his heir ex parte matema 
or to his heir ex parte paterna. It was argued that the 
feofihient took effect only as an enfranchisement by re- 
leasing the services, leaving the estate descendible as 
before; and the Court inclined to this opinion, intima- 
ting that the deed of feoffinent operated as an enfran- 
chisement before livery of seisin was given, and that 
the course of descent was not thereby altered. It ap- 
pears to have been considered that the feoffinent 
operated in the first instance as a release of the services 
only and not as a conveyance of the freehold to the 


(a) Kennngton v. Mansell, 13 Ves. 240. (d) The Earl of 

Salisbury's case, 1 Lev. 63. Doe'd. Tanwt v. Hellier, 3 Term 
Rep. 170. (c) Doe.dem. Newby v. .Jackson. 1 Bam. and 

Cress. 448. 
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husband: and a release, though made to one having 
only a partial interest, may enure for the benefit of the 
other parties interested according to their respective 
estates (a). It seems therefore that where the en- 
franchisement is by a release of the services, it may take 
effect by extinguishing the tenure only, giving the wife 
the same interest in the freehold which she previously 
had in the copyhold (Jt). 

If the lord grants to the husband of a feme copy- 
holder by an instrument operating as a conveyance of 
the freehold to him and his heirs, it will be severed 
from the manor, *and it seems that the freehold and 
copyhold estates will subsist as distinct interests (o'), 
the tenure being only suspended during the coverture, 
as in the case of a marriage between the lord and 
tenant (d^, and that the copyhold interest will descend 
to the heir of the wife, .and the legal estate in the 
freehold to the heir of the husband. In JVynne v. 
Cookes (c), it was considered that a pjirchase of the 
freehold by a tenant for life of a copyhold estate, was 
to be treated as having been made^ for the benefit of all 
the parties interested in it, and upon that principle, the 
heir of the wife would be intitled to a‘ conveyance of 
the freehold on repayment of the consideration given for 
the enfranchisement. 

Where the husband and wife were intitled to a copy- 
hold estate to them and their heirs, and the husband 
purchased from the lord a conveyance of the freehold 
to him and his wife, and the heirs of their two bodies, 
it was ‘held that they took a new estate, and that. the 
copyhold was extinguished (y).] 

(a) Co. Litt. 279, b. Vin. Ab. Release, L. a. (d) See 

Rich T. Barker. Hardr. 131. Preston. Conv. vol. 3, p. 54 1— 648. 
(c) Murrel v. Smith,. 4 Co. 24, b. Cro. Eliz. 452.__ See Gilb. Ten. 
208. Waldoc v. Bartlet, Cro. Jac. 673. (rf) Anon. Cro. Eliz. 7* 
Co. Comp. Cop. 66. Watkins, Cop. vol. 1, p. ^59. Co. liitt. 13, 
a. n. 4. (c) 1 Bro. C. C. 616. In Campion v. Cotton, 17 VeS. 

263, it does not appear in what manner the enfiranchisement -of 
the wife's estate was taken. (/*)' Stockbridge's case, Cro. Eliz. 24. 
See Palm. 217. Croft v^yster, cited. 2 Vem. 164. 
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CHAPTER III. 


The subjects treated of in this chapter are — 

I. Leases at common law of ' the wift^s estate granted 

by her husband and herseff'Joinilyt or by him 
, singly. 

II. Leases granted by them under Stat. 32 Hen. 

' VIII. chap. 28 ; and 

III. Leases granted by husband arid wife under 

powers in private conveyances. 

I 

I. Having considered the power of the husband over 
his wife’s estates of inheritance by discontinuance, and 
the remedies which tjie common law and the statute of 
Henry the eighth gave to the wife, her issue, and the 
persons in remainder, as also the husband’s power to 
forfeit her copyhold or customary estates, the next 
subject which presents itself, is the husband’s authority 
to grant leases for years of his wife’s estate. • Upon re- 
ference to that act, it appears, that although it altered 
the common law in favour of married women, and the 
persons iutitled to her real property, by facilitating 
their remedies against discontinuances made by hus- 
bands ; yet that it provided for the. encouragement of 
husbandry by insuring to the lessees of the husband and 
wife, the lands of the wife during the terms granted j 
and in doing so the statute rendered firm and. obligatory 
the contracts' jointly made by husband and wife during 
the marriage, against them and their issue ; for by the 
common law leases or demises made4>y husband and 
wife by deed of her estate, were determinable by her after 
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her husband’s death. If such leases were granted for 
tJie lives of the lessees, they were voidable by action, 
since such grants were discontinuances, as before men- 
tioned (rt) j and if such grants were for years, or for T by 
the wife’s life, they were determinable by entry or by hustond^and 
action ; both kinds of leases being voidable at the ],y ^er at the 
election of the wife (If), It is necessary, therefore, to common law. 
consider the common law upon this subject, since it is 
at present applicable to leases not within the above 
statute : but as the wife’s remedy for her husband’s 
discontinuance of her. estate, by a grant for the life of 
the lessee, has been before considered, what further 
remains to be inquired into relates merely to leases 
granted for years or for her life of her estate. 

Having just noticed the wife’s right of election, it is Election, 
to be observed, that the period for the exercise of that 
power is after her hu.sband’s death ; and that acceptance Confirmation 
of rent by her, or by a second husband^ if the right of ^f^^****"** 
election be not before exercised, will be a confirmation 
of the leases (c). 

{^It has been held(</) that the rule by which the 
lease of an husband and wife is confirmable by the 
election of the wife surviving, is an exception to the 
general disability of coverture, allowed only for the 
advancement of agriculture, not extending to a joint 
demise for a long term of years by way of mortgage, 
and therefore that a demise of this description could 
not be confirmed by the wife surviving, except by re- 
delivering the deed, or by acts amounting to a rede- 
livery.3 

But this power of election in the wife is incapable, of Wife's right 
delegation or transfer, except by the operation of law, 
as in the instance of a second marriage, before men- able. 


(a) Supra, p. 63. (6) Bro. Accept. 6, 10. . Resceit, 70. Keilw. 

10. Bro. “ Barre/' 27. 1 BolL Abr. 349. Cro. Jac.563. (c) ipoe. 

V. Weller, 7 Term Rep. 478. (d) Ckpdrig^t v. Straphan, Ckn^. 

201 . 
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tioned; so that a joint lease by husband and wife, by 
deed, will be confirmed by their joining in 9, fine to a 
stranger, because the wife cannot exercise her right of 
election after the fine, and it could not, as a chose in 
action, pass to the conusee ; of necessity, therefore^ 
the lease is valid during the wife’s life. Such seems to 
have been the opinion of the Court,* in Cadee v. Oliver, 
although the point was not finally decided (a). 

Upon the same principle, a fine by the wife, after 
her husband’s death, would produce the like effect, if 
levied before her election had been exercised. 

It is to be observed, that persons only claiming the 
lands demised after the wife’s death in privity to her, 
and not by a title paramount, have the like privilege 
with her of election. To illustrate this — 

A, a single woman, and B, being joint tenants for 
their lives, A married C, and then A and C, by in- 
denture, demised the moiety of A to Z> for twenty- 
one years j ^.died, and then B, the surviving joint 
tenant, entered. The question was, whether B could 
avoid the lease, as A might have done if she had sur- 
vived her husband, C: and it. was decided in the nega- 
tive, because il'did not claim under A, but by a title 
paramount ; since, therefore, there was no person who 
had such privity to // as to avoid the lease, it was ne- 
cessarily good during the life of B, if the term did not 
sooner expire (6). 

In regard to copyhold estates, and to leases granted 
by husband and wife, it is decided, that a lease by both 
of them of the wife’s copyhold for a term of years, not 
warranted by the custom, is voidable by. her after her hus- 
band’s death, and upon her entry the forfeiture to the 
lord is purged. So also, if the husband and wife de- 
mise lands holden of the wife’s manor, and he dies, the 
custom of demising them by copy, will not, as is usual, be 


(«) 3 Leon. 153, 154. Cro. Elia. 152. (ti) Snudlaum v. Agborow, 
Cro. Jae. 417. 
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destroyed j because the wife may avoid the lease when 
her husband is dead, which will defeat the demise ab 
initio (ja). 

When the joint lease granted of the wife's estate was 
by paroly there was this distinction ; if it were for her 
life it was good till the livery was defeated by her 
entry (ti) ; if for years, it was void against her, and 
cOuld not, therefore, be confirmed by her acceptance 
of rent after the decease of her husband, because her 
consent was necessary to the commencement of the 
lease, and it ought to have been manifested by deed or 
writing (c). 

Hence, if after such a parol lease for years, a fine 
had been levied by the husband and wife to a stranger, 
the lease would be equally void against the conusee as 
against the wife, so that he might enter. And note 
the diversity of effect in. regard to the conusee and 
lessee, when the lease is void, as in this case, and when 
voidable, as in the instance before given fd). But now, 
by the act of the 29th of Charles the second, chap. 3, 
all leases of land must be in writing, and signed by the 
parties, or their agents duly authorised, except such 
leases as do not exceed the term of three years. 

Leases by husband and wife of her lands, by fine, arc> 
binding upon them and their issue ; and if by recovery, 
duly suffered, they are also good against the persons in 
remainder or reversion. 

Since it was necessary, as we have seen, that the wife 
should consent to the commencement of the lease, and 
that nothing short of that consent appearing by deed 
or in writing, would be sufficient, so as that a parol 
lease for years by her husband would be void against 
her surviving him ; it seems to follow, that if such lease 


Parol leasM 
for vears 
by husband 
and wife 
void; 

therefore in- 
capable of 
confirmation. 


Different 
effects of 
fines levied 
by husband 
and wife 
after a lease 
by parol and 
by deed have 
bwn granted 
by them. 

Stat. 99 
Char. 2, 
chap. 3. 


Leases by 
fine and re- 
covery. 


Whether 
leases for 
years by deed 
by hustand 
alone are void 
or voidable 
after his 
death. 


(a) 4 Rep. 27. 2 Roll. Rep. ,361. Cro. Car?7. Cro. Eliz. 149. 
3 Rep. 27 6. 28. 1 Roll. Abr. 509, pi. 30. Czo. Eliz. 459 ; and 
see sttpra,- page 83. (6) Bro. " fiarre,:' 27. (c) Dyer, 91 5. 

146 5. (d) Cro. Eliz. 216. lieon. 247. 
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were by deed^ and granted by him alone^ it was also 
void against his wife, and that it was, therefore, incapable 
of her confirmation after His death (a). I am aware 
that a different decision was made in the case of Jordan 
V. Wilkes (Ji ) ; but which it is presumed, would not be 
allowed to overturn the authorities and principles before 
stated and referred to (c). 


(a) Bro. Leases^ 24. Barro, 27. 2 Ilep. 77 6- Touclist. 2^S0. 

Cro. Jac. 564. (A) Cro. Jac, 3:52. (c) It is also stated in 

Bacon's Abr. vol. 3, p. 13, to be clearly agreed, that a lease by the 
husband alone is good for the whole term, unless the wife or her 
heir dissents. Thi» position is controverted by Mr. Serjeant Wil- 
liams. See 2 Saund. J80, note 9» where the authorities arc minutely 
examined, and a distinction suggested between leases for life and 
leases for years, that ns the estate in the former case commences by 
livery, it can only be defeated by entry ; but that in the latter it 
determines absolutely on the husband's death. And with respect to 
a lease for life, with livery made by the husband alone, it seems to 
be certain that it would continue after his death, till avoided by the 
wife or her heir by action before the statute, 32 Hen. 8. c. 28, or 
by entry since that statute. And according to Jordan v. Wilkes, 
ub. sup, and Dixon v. Harrison, Vaiigh. Ki, a lease for years by the 
husband alone is voidable only. And it seems to follow from the 
nature of the husband's seisin (supra, p. 3,) that the estate con- 
veyed by him must continue till defeated by action or entry. Sec 
3 Bulstr. 272. Preston on Abstracts, vol. 1, p. 335. Co. Litt. 325, 
b. n. 2. 

It is also laid down in Bacon. Ab. ub, sup. that acceptance 
of rent after the husband's death will confirm the lease ; but this 
does not appear to have l)een decided, and although the estate con- 
veyed by the husband may continue till avoided by the wife or her 
heir, it is not a necessary consequence that acceptance of rent will 
render it unimpeachable. Where the lease was for life, and there- 
fore good till defeated by a cui in vita, it was held that acceptance 
of rent by the wife after the husband's death did not bar her from 
bringing that action. See 4 Vin. Ab. 101, pi. 9, 102, pi. 11^ cites 
Bro. Barrc, 27. Bro. Acceptance, 1. And in 4 Vin. Ab. 102, pi 10, 
it is said genefall^, that acceptance of rent by the wife on a lease by 
the husband alone will not bind her. The case of a lease by husband 
i^nd wife jointly is different, both because she stands in a different 
situation with respect to the covenants and the reservation of tlie 
rent, and because the*contract being in her name she may elect to 
adopt it. In Jordan v. Wilkes, and Dixon v. Harrison, the question 
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II. Having in the former pages shortly traced the 
effect of the husband’s leases of his wife’s estate at com- 
mon law, the next consideration will be such leases as 
the husband and wife are empowered to grant of her 
estates by virtue of the statute 32 Hen. VIII, chap. 28 j 
for if the leases are not authorised by that statute, legal 
questions, in regard to their validity and otherwise, 
must be decided by the rules of the common law, as 
explained or altered by statutes. 'I'he act declares — . 

** That all leases to be made of any lands, tenements, 
or other hereditaments, by writing indented, under seal, 
for term of years, or for terra of life, by any person or 
persons, being of full age of twenty-one years, having 
an estate of inheritance, cither in fee simple or in fee 
tail, in their own right, or in right <)f their tviveSt or 
jointly with their wives, of an estate of inheritance, 
made before the coverture ,or after, shall be good and 
effectual in the law against the lessors (being husband 
and wife) and their heirs ; provided that the act shall 
not extend to any lease to be made of any manors, 
lauds, tenements, or hereditaments, being in the hands 
of any farmer or farmers by virtue of an old lease, except 
such lease be expired, surrendered, or' ended within 
one year next after the making of the said new lease, 
nor shall extend to any grant to be made of any rever- 
sion of any manors, lands, tenements, or hereditaments, 
nor to any lease of any manors, lands, tenements, or 
hereditaments, which have not most commonly been 
letten to farm, or occupied by the farmers thereof, by 
the space of twenty years next before such lease thereof, 
made ; nor to any lease thereof made without impeach- 
ment of waste ; nor to any lease to be made above the 
number of twenty-one years, or “three lives at the most, 

from the day of the making thereof ; and that upon 
• 

of the effect of acceptance of rent did not arisef On this subject 
see also Gkwdright v. Straphan. Cowp. 201. Pc^ny Hindle, 2 
Taunt. 180. Hill v. Saunders, 2 Bing. 1 j2, post. sect. 2, pi. 10, 
and chap. 4, sect. 1. 


Stat. 32 Hen. 
8, chap. 28. 
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every such lease there be reserved yearly, daring the 
same lease, due and payable to the lessors and their 
heirs (to •whom the same lands should have come after 
the deaths of the lessors, if up lease thereof had been 
made, and to whom the reversion thereof shall apper- 
tain according to their estates and interests), so much 
yearly farm or rent, or more, as hath been most ac- 
customably yielded or paid for the manors, &c. so to he 
letten within twenty years next before such lease thereof 
made ; and that every such person or persons, to whom 
the reversion of such manors, &c. so to be letten, shall 
appertain, as is aforesaid, after the deaths of such lessors 
or their heirs, shall and may have such like remedy and 
advantage to all intents and purposes against the lessees 
thereof, their executors and assigns, as the same lessors 
should or might have had against the same lessees. 
Provided also that the wife be msuJie party to every such 
lease which shall hereafter be made by her husband of 
any manors, &c, being the inheritance of the wife ; and 
that every such lease be made by indenture in the names 
of the husband and wife, and she to seal the same j and 
that the farm' and rent be reserved to the husband and 
to the wife, and to the heirs of the wife according to 
her estate of inheritance in the same ; and that the hus- 
band shall not in any wise alien, discharge, grant, or 
give away the same rent reserved, nor any part thereof, 
longer than during the coverture, without it be by fine 
levied by the said husband and wife j but that the same 
rent shall remain, descend, revert, or come, after the 
death of such husband, unto such person or persons and 
their heirs, in such manner and sort as the lands so 
leased should have done, if no such lease had been 
thereof made.” 

In the granting of leases under the above statute 
the following particulars are requisite to be complied 
with, and which, if not in fact complied with, will 
vitiate the leases by virtue’ of the statute ; and since 
those leases are innovations upon the common law, and 
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axe sanctioned only by a particular act of parliament No jarisdio* 
under certain terms and conditions) if those terms and Cour "of 
conditions be not strictly pursued) so as that the leases Equity to 
are void at law, a Court<of Equity has no jurisdiction to feSi m^thcse 
supply the omission (a). cases. 

1 st. The subject demised must be manors, lands. Subjects do- 
tedemeuts, or hereditaments. The reason is, that it is 
out of such subjects only that a rent can be reserved by heredittv* 
law, tvith proper remedies to enforce the payment of it. 

Of things, therefore, which lie in grant only, as fairs, 

markets, franchises, commons, advowsons, piscarics, under theact. 

hundreds, and thef like, a lease under the authority of 

this statute cannot be made, although they may have 

been customarily let (6). Tithes may 

But it seems that such a lease for twenty-one years „ | 

may be made of tithes, although they lie in grant only, yesirs, but us 
because they are a tenth ptp*t of the profits of land, and seems not 
the profits are the land itself, and an action of debt at 
the common law might have been brougjit for the re- 
covery of rent reseiwcd on a demise of them for i/ears, 
and such rent will pass with the reversion (c), and bind 
an assignee of the lessee, against whom the like action 
will lie. But as. no such remedy is given in the case 
under consideration upon a lease for li/e of tithes, it 
would seem that such a lease would not be authorised 
under this statute (d). 

2 d. The subject demised must have been most com- 
monly let to farm, or occupied by tenants by the space 
qf twenty years next before the lease made. 

If, therefore, the lands have been let for eleven years Lands let 
at one time, or at different times within that period, it 

» l}i.st 20 yearn 

“ “ — 

miBcd. 

(a) CoAvp. 267, and Anonymous,'2 Freem. 224, 1 Scho, and Lcf. 

71. (i) Co. Litt. 44 Touchst. 278. *00. Litt. 47* 

(c) Bailey v. WclLs, 3 Wils- 25. Tipping v. Giyover, Kayni. 18. 

(rf) Co. Litt. 44, A. note 3. And- the law on this subject is not 
by the statute 5 Oco. 3, c. 17, whicli authorises leases for 
lives of tithes by ecclesiastical ji^sons. 

VOL. I. 


II 
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Lands 
usually de- 
mised by 
copy within 
the statute. 


must lie by 
indenture. 


will be sufficient (a ) ; but such lettings must have been 
made by persons seised of an estate of inheritance (A). 

The statute does not require that the property should 
have been let upon lease, so that tenancies at will are 
sufficient ; and it has been determined that demises by 
copy of court roll for lives or for years are sufficient 
But thu lease lettings to farm within the statute (q). But the demise 
under the authority of that act must be made by deed 
indented (jd\ as in general cases after mentioned. ‘ 
[^Hence if the husband and wife be seised of a manor 
in right of the wife, and make a lease by indenture of 
lands previously demised by copy, it ‘will be within the 
statute (e). 

Copyholds not being in general demiseable, are said 
not to' be within this statute (y*) j but if the husband 
and wife be seised in right of the wife of a copyhold 
estate, which has been usudjy demised by custom or by 
license, it seems that a lease of them might be supported 
under the statute (^).3 

3d. The property demised must be of an estate of 
inheritance in the wife, or in her and her husband 
jointly. 

If, therefore, the inheritance be in the husband, the 
wife having an estate for life only, a lease under the 
statute will not bind her (//). 

And it must be observed that the statute renders 
valid the leases granted under its authority, against the 


If tb« wife 
be ReiBcd for 
life only, 
such estate 
is not witliin 
the act. 

And the act 

does not bind husband and wife and their heirs only, so that when 
reTOnionor the inheritance determines, as in the instance of an 
remainder, intail, by a failure of issue, such leases also determine. 


(o) See infra, tinder title “ Leasing powers in deeds, &c." as to 
lands once let under a long term expiring witbin the twenty years, 
and the lands not let again. (6) Touchst. 278. Co. Litt. 44 b. 
Dyer, 271 b. , (c) Tustian v. Roper. Jones, 25). Co. Litt. 44 b. 
The Dean and Chapter of Worcester's case, (i Rep. 37. Moor. 759. 
Cto. Jac. 76. “ id) GUb. Ten. 180. (c) Gilb. Ten. 179. 

(/) Gilb.Ten. 179, 185. Cro. Car. 44. (g) See Watkins's. 

Cop. vol. ii. p. 19h a. * (A) Co. Litt. 44, note 2. 
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and are void against the persons in remainder or rever- 
sion, except such remainder or reversion be limited to 
or be in the lessors, or one of them, in either of which 
cases the leases will be valid during the term (a). 

4th. The lease must be made by deed indented The statute 

A deed polly therefore, is insufficient ; but if the deed 
be actually indented, which supposes a counterpart, it is i^^ture. ^ 
immaterial whether the deed begins or not, as is usual, 
with the words, ** this indenture” (Ji). 


5th. The lease must be sealed by the wife, and she And to he 
and her husband must be named parties to it. ***** 

[|The proviso which requires the wife to join in 
the lease speaks of estates being the inlicritancc of the 
wife, while the first section authorises leases of estates 


of which the husband is seised in right of the wife or 
jointly with the wife. In Smith y. Trinder(c')t the 
husband and wife being jointly seised, the former alone 
made a lease. Three Judges held that the case was 
not within the proviso, and that the lease? was therefore 
good under the first section : but llohart^ C. J. doubted 
this, and the point was not decided.]] 

6th. The lease must be a lease in possession and not Also to be a 
in reversion, or according to the statute, to commence f®"**^* P'**" 

from the making, or the day of the making of it. session. 

CA lease in reversion cannot be granted, though it 
be made to determine within the period of twenty-one 
years, of three lives. Though an interest for either of 
these periods may be granted, it cannot be done by 
means of two leases, one taking effect on the deter- 
mination of the former (d)]]. 

As leases in possession and in reversion under the 
statute, and under private powers, are in relation to this 


(a) Touchst. 280. Oodb. 9- (A) Co. Lit£. 143 b. 229. 

(c) Cro. Car. 22. (rf) Doc dent. Sutton v. Harvey. 1 Barn, 

and Cress. 426. As to the question whether concurrent leases may 
be made, see post. sect. 3, and Sugden on Powers, 595. 

II 2 
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When leases 
commence 
that have 
dates^ or im« 
mssible 
oates^ or no 
dates« or are 
ante^ted. 


And of leases 
in possession 
ana in •rever- 
sion. 


requisite subject to the same rules, the consideration of 
both must be here blended. 

If, then, the lease have no date or an impossible one, 
it commences from the delivery. 

If the lease have a proper date and be delivered upon 
the same day, without mentioning when it shall begin, 
it commences from the delivery («), which will be pre- 
sumed to have been made on the day of the date, until 
the contrary be proved (Ji). 

If the lease be made for twenty-one years, or for 
three lives, from the making, or from its sealing and 
delivery, or from henceforth, it will commence from 
the delivery, whether it be with or without date (c). 

And if a lease be ante dated, and the contents im- 
port that it was to begin from a day subsequent to its 
date, still if the deed were not executed until after that 
day, it would be good as a lease in possession, since its 
legal effect and operation commenced from, and not 
before its execution (</)• 

But in all cases where a power authorises leases to 
be granted in possessim, if the lease granted in pur- 
suance of it happen to be made to commence and 
actually commences upon a day subsequent to its 
date, or after the determination of a prior unexpired 
lease, such new lease will be void ; because it is a lease 
in reversion (e). 

The strictness which prevails upon this subject will 
appear from the following case :<— • 

A, tenant for life, had a power of leasing for twelve 
years in possession and not in remainder, reversion, or 
expectancy. At by indenture dated and executed upon 
the 29th day of Marcht 1798, demised the lands in 


(<i) Co. liiit. 46 b. (fi) Cro. Jac. 264. (r) Norris v. the 

Hundred of Crn\nry. Hob. 140. Co. Litt. 46 b. (rl) Ambl. 

740. 4 East, 477. 10 East, 427. 15 East; 32. (e) 5 Term 

Rep. 567. 
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tillage from the ISth of February preceding, the 
pasture grounds from the 5th of April next following, 
and the residue of the premises from the 12th of May 
then next, for twelve years from those several periods. 
Although the lease was authorised by the custom of the 
country, yet the Court decided that the lease wjis void 
in totOi it being a lease in reversion, since it was made 
to commence as to two third parts of the premises from 
periods subsequent to the date and execution of the 
lease, which was contrary to the express words of the 
power (tf). 

In the ancient cases much nicety and subtlety pre- 
vailed in instances when the leases were made to begin 
Jrom the date^y and when from the days of tlie dates, 
and it was understood from those cases that the words 
from the date included that day, so that a lease con- 
taining these expressions by beginning upon that day, 
would not be a lease in reversion ; hence a lease so 
made under the authority of the statute tvould be good 
and binding. It was also understood from those cases 
that the words “ from the day of the tlate” excluded 
that day, so that such a lease would not. be authorised 
by the statute, as being a lease in reversion, and it would 
not, therefore, bind the wife or the persons claiming 
under her. 


In relation to 
wliichsiilijcct 
leases made 
to comnieiicc 
from the 
dates^ and 
from the daya 
of the dates, 
are consi- 
dered. 


The cases above referred to cannot be reconciled, but 
they were considered by Ford Man^eld and the other 
Judges of the Court of King’s Bench, in the case of 
Pugh v. Duke of Leeds, below stoted, in which case 
those subtleties and distinctions were duly considered, 
and after mature deliberation upon the old decisions, 
the Court determined that the words “ from the date,” 
and “ from the day of the date,” were of the same im- 
port, and that they included the day of tl^e date, and 
might or might not do sb in other cascs^ according to 
the subject matter; the Court justly observing, that 


(«) Doe d. Allen v. Calvert. 2 East, 
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the construction so given was in suppoit of the deeds 
of parties, and to give effect to their intention ; but 
that the other construction was a subtlety to overturn 
property, and to defeat that intention, without answer- 
ing any good end or purpose. The case of Pugh v. The 
Duke of Leeds (a) was to the following effect ; — 

A lease for twenty-one years, under a power to 
make leases in possession for that term, was made to 
commence “ from the day of the date.** Upon a case 
stated for the opinion of the Court of King*s Bench on 
the validity of the lease, as one in possession, it was de- 
cided that the lease was good 1st, upon the intention 
of the parties ; — 2dly, upon the generally received 
sense and acceptation of the words themselves ; — and 
Sdly, because the word “ from** might in the common 
use, and even in the strict propriety of language, mean 
cither inclusive or exclusive.' 

Hence it is to be inferred, that whether a lease for 
years, under the statute of Henry the eighth, be made 
to commence from the making, or the date, or the day 
of the date, it will be good as a lease in possession. 

And with respect to leases for three lives, made 
under the authority of that act, and expressed to 
commence from the days of the dates, it is presumed 
that they would be good although possession were de- 
livered on the same days (as they would be valid if pos- 
session were deferred till a subsequent period (A)}) 
but which could not be so if the ** days of the dates** 
were to be considered exclusive of the days upon 
which the leases appear to be dated ; for if such were 
to be the construction, then as the leases were not to 
begin until the days next following, the operation of 
the livery would be suspended during the days of their 
dates, and . the leases must, therefore, commence in 
JUturOt viz. the next subsequent days, which the law 

- ■ - ■ - — - ^ 

■ 

(fj) Cowp. 714 ; Bcc'silso 5 Term Rep. 5G7. 10 East, 431. 

(i) Freeman v. West, 2 Wils. 165. 
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does not allow in cases of freehold interest. In that 

event, therefore, a lease so made and intended to be 

protected by the statute, would be defeated. 

' 7th. The leases must not be made without im- 

, - must not be 

peachment of waste. without im- 

If a lease be made without impeachment of waste peachmemt 
• , 11 .. X waste 

in express terms, there can be no doubt as to its either by ex- 

invalidity against the wife and her issue. IV*® provi- 

The consequence will be the same if it be so 
framed as to prevent the lessee from being made law. 
liable to waste ; ^0 that if the lease were made for 
life, with remainder to E for life, it would not be 
authorised by the statute ; because during the con- 
tinuance of the remainder to E, the first tenant 
for life would not be liable to an action of waste, 
which is prevented by the interposition of E*s re- 
mainder for life ; and although it has been alleged, that 
a lease to a man for the lives of three other persons is . 
in the same predicament, since if he ^die during the 
continuance of any of the lives, the person succeeding 
to the possession, called an occupantt would not at the 
common law be punishable for waste ; yet such objec- 
tion is without foundation, for an action of waste may 
be sustained against the occupant upon the statute of 
Ghiicester, chapter the fifth, which gives that action 
against any person holding in any manner for life or 
years, and the occupant holds for term of life (a). 

8th. The leases must not exceed twenty-one years, ^ey must 

.... be either for 

or three lives. years or for 

Hence it appears that there cannot be two leases “▼es. 
granted of the same property, the one for years and the 
other for lives, but one lease only ; and if that be for 
lives, it may be made either to one person during the 
lives of three other persons in esse^ or to three persons 
for their own lives (Ji ) ; so also leases made for less 


(a) 6 Rep. 37. (ft) Baugh v, Haines, Cro. Jac. 76. Wyndham 
V. Halcombe, 7 Term Rep. 71.3. ^ 
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Any excess 
in the term 
makes leases 
void in toio 
nt law^ as 
leases under 
the act. 


A lease for 
years deter* 
xninablc on 
lives' not 
within the 
act. 


periods than twenty-^ne years, or three lives, are good 
under the statute (a). And it is to be noticed, that if 
in the demise there be an excess of duration not war- 
ranted by the act, as for Jour lives, or for JJiy years, 
the lease will not at law be valid under the statute 
during three of the lives, or for twenty-one years, but 
would be void in toto (6), 

Suppose, then, a lease by husband and wife be 
granted for ninety-nine or for sixty if they should 

so long /ive, or determinable upon //iree lives ; would 
this be a lease within the statute ? It is presumed that 
it would not; — 1st, because the act distinguishes be- 
tween terms for years and terms for lives, and intended 
that those different interests should not be blended in 
one lease, although the dumtion of the lessee’s interest 
could not exceed one of the periods prescribed by the 
statute ; — ^2dly, because the. act intended that if the 
lease granted was for yearSy it should not by possibility 
exceed twenty lone years ; but in the case supposed it 
might endure for ninety-nine or for sixty years ; — 3dly, 
because such a lease is npither for twenty-one years, 
nor for three lives ; — and, lastly, because under an 
ordinary power to lease for three lives or twenty-one 
yeai’S, a lease for ninety-nine years, detenninablc upon 
three lives, would not, as it has been adjudged, be a 
due execution of the power (c). 

I am aware that in Bacon*a Abridgment, under the 
title ** leases ** (rf), it is considered that such a lease 
would be good under the statute, but the authorities 
there referred to do not appear to warrant the con- 
clusion. In Smith v. Trinder (e) the point was not 
made or discussed ; and in Whitlock^a case (y) no par- 
ticular kind of lease is mentioned, the power there 


(«) isherwood vt Oltlknow, 3 Maiilo and Sel. 382. 5 Rep- 6 6. 
HRop. 70 &. (6) XoucliKt. 277- (c) Roe d. Brune v. 

Prideaux, lOEast, 158. , Touchst. 277. Ambl. 340. (d) Page 

69. (e) Cm Car. 22. (/)8Rcp. 695. 
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being to grant leases generally in possession or rever- 
sion, so as they did not exceed three lives or twenty- 
one years ; any lease therefore not exceeding those 
limits, whether for terms for years only, or for terms 
determinable upon lives, were within such power. But 
the power by the statute is more restricted : it em- 
powers leases only for a limited term of years, or for a 
tefm pf three lives, and ,then withdraws its protection 
from leases granted for either of these terms ; i. e. from 
the former if it exceed twenty-one years, and from the 
latter if not made according to its directions. The 
author of the Touchstone asserts it to have been re- 
solved, that if tenant in tail make a lease for ninety 
years, determinable upon three lives, such lease was 
not warranted by the statute (a) j and in Roc d. Brune 
V. PrideauXt before referred to ( 6 ), it appears that 
successive tenants for life, when in .possession, were 
authorised to lease for any term or number of years 
not exceeding twenty-one, or for the life or lives of 
any one, two, or three persons, so as no greater estate 
than for three lives should be at any one time in being 
in any part of the premises ; and the Court determined 
that the power merely authorised a lease for twenty- 
one years, or a lease for three lives, and that leases 
granted under the power for ninety-nine years, deter- 
minable upon lives, were void in totOy and not even 
good at law for twenty-one years. 

9 th. Old leases are required either to have expired 
when the new ones are granted, or to be surrendered 
within one year afterwards. 

If the old leases be not expired they may be sur- 
rendered absolutely, or upon a concision or engage- 
ment that the new grants be made within a limited 
time, as within a month or a week, and if the con- 
dition be complied with, 1. e. the newTcases made 
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ib) 10 East, 15B, 187. 
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within the time, they will be binding under the au- 
thority of the statute (a) ; for a suiTcnder in law is suf- 
ficient, and by the acceptance of the new the old leases 
are surrendered and endedy the word used in the sta- 
tute (A). It will make no difference if the new leases 
be made to commence at a future time, since if they be 
accepted at the period when it arrives, the old leases 
will then determine and the new commence (c). . But 
the new leases must be competent under the statute to 
pass the interest intended ; for if not, then the ac- 
ceptance of them cannot be a surrender of the old 
leases (d ) ; neither will cancellation be a surrender of 
them, for the statute of the 29th. of Charles the second, 
chapter 3, expressly declares that no lease of any lands 
or houses shall be surrendered, unless by deed or note 
in writing, signed by the party or his legally authorised 
agent. And if a lease be cancelled with a view to its 
surrender, upon the faith and validity of a new lease 
granted under the statute or other power, in that case, 
if the second lease be defective and void, then the first 
will be considered as never having been surrendered, — 
first, because the cancellation had not that effect, and 
secondly, because the new lease should not. so operate 
contrary to the intent of the parties, who merely agreed 
upon the surrender of the old, in contemplation of the 
validity of the new lease ; and although the new and 
void instrument should recite that it was granted in 
part consideration of the surrender of the old lease, 
still such recital will not have the effect of a surrender 


(a) Wilson v. Carter. 2 Stran. 1201. (6) And it has lately 

been held, that thefubstitution of one tenant in the place of another 
with the consent of the landlord, is a surrender in law of the lease 
of the first tenant. Tltomas v. Cook, 2 Bam., and Aid. 119. 
2 Stork. -lOS. ' Stone v. Whiting, 2* Stark. 235. On this point 
see Mollett v. Bntyne.- 2 Campb. 103. Whitehead v. Clifford, 5 
Taunt. 518. MatUiewsv. Sowell, 8 Taunt. 270. 2 B. Moore, 262. 

(c) Poph. 9. Plowd. 106. (rf) Roc d. Berkley v. The Archbi^p 
of York, 6 East, 86. 
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of the first lease ; the words or expressions not im- 
porting a surrender at that time, but a past ineffectual 
surrender ; and such words will be confined to such 
antecedent act, especially as a contrary construction 
would defeat the intention of the parties, and operate 
to the prejudice of the lessee in the first lease (a). 

10th. The statute requires a rent to be reserved 
to’ thp husband and to the wife, and to the heirs of 
the wife, according to her estate of inheritance in the 
premises. 

This reservation was not required by the common 
law in leases by the husband and wife. If, therefore, 
no such rent be reserved, so that the lease is not au- 
thorised by the statute, it will nevertheless be good 
during the marriage, and voidable only by the wife at 
her election after her husband’s death (O'). 

The rent was not merely intended for the husband 
and wife, but also for their successors to the property ; 
and so strictly has this reservation been jrequired, that 
it has been determined, that if a lease of lands were 
made by tenant in tail under the statute, the ancient 
rent of which was 10/., and the reservation was 51. 
yearly, during the lessor’s life, and 10/. a year from 
and after his death, the lease would not be binding 
under the authority of the act ; - because the statute 
requires the 'whole of the annual rent to be reserved 
yearly during the whole of the term, and it not having 
been so, but apportioned, the power given by the act 
was not well executed (c). This determination has 
been questioned, upon the ground that the rent might 
have been released during the life of the lessor, and 
that the manner of reserving it could not prejudice the 
issue f but admitting that to be so, the reasons given 
against the propriety of the decision do not appear to 


(a) 6 East, 86. (6) Jackson Mordant, Cro. Eliz. 112. 

Hutt. 102. ((.■) Mountjoy’s case, 6 Rep. 4. 6. 
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support it ; for the lease purporting to be made under 
a povrer which it did not pursue, it follows that such 
lease could not take effect under the authority, and 
that it was in consequence so far void. 

[^If the reservation be not strictly in the form pre- 
scribed by the statute, the law will if possible put such 
a construction on it, as to make the rent payable to the 
person for the time being intjtled to the reversion (a), 
and the lease will then be supported. In leases by 
tenant in tail, and in leases under powers, a reservation 
to the lessor and his heirs, or a rejicrvation generally 
during the term will be sufficient : and it seems 
that the same rules will apply to leases by husband and 
wife. In Hi/l v. Saunders (c) the rent was reserved 
during the term to the husband and wife, and the 
lessee covenanted with the husband and wife and the 
heirs of the wife, for payment of the rent to the hus- 
band and wife. The wife died without having had 
issue in the lifetime of the husband, and it was held 
that her heir (though not named in the reservation) 
was intitled to the rent, and that the lease was within 
the statute.] 

1 1th. The rent to bo reserved yearly must be so much 
as, or more than had -been customarily paid or yielded 
within twenty years next before the leases were made. 

What shall be considered the rent to be reserved 
when it has fiuctuated within the twenty years, has 
been rendered uncertain by the conflicting opinions 
of eminent judges,- upon the construction to be put 
upon the terms ** ancient or accustomed rent.** In 
Morrice v. Antrobus (d), HalCy Ch. B. after observ- 
ing that the statute of Henry the eighth was a pattern 
for the exposition of the 13th of Elizabeth, chap. 10, 


(a) Sachevcrel Frogate, 1 Ventr. 161. 2Saund.361. ISVin. 
Ab. 139. (6) Cotber v. Merrick, Hardr. 89. 2 Brod. and 

Bing. 556. Whitlock’s casc^ 8 Co. 69 bn Sec Sugden on Powers^ 
3d edition, p. 624. (r) 2 Bing. 112. (f/) Hard. 325. 



Sect. 2.] 


TVife*s Estates. 


109 


“that the accustomed rent mentioned in the 
statute ought to be understood of the rent reserved 
upon the last letise, and not upon the first ; for that 
rent having been altered since* cannot be called the 
accustomed rent.’* In Orbi/ v. Mohun (a). Holt, 
Ch. J. coincided in opinion with Lord Hale, and con- 
sidered the case of Morrice v. Antrobus of undoubted 
authority* and which never could be shaken (V). But 
in the same case Lord Cawper, Ch. expressed a dif- 
ferent opinion* observing that it had been said “ that 
the ancient rent is certain* by referring to the last rent 
at or next before tlie time of the settlement* where no 
lease was in being. 1 do not agree to that and he 
put this case — “ Suppose the lands to be leased once at 
a greater* and twice at a less rent ; I take the rent of 
the former leases to be the ancient rents* for the last 
might be made by the person that had the fee* who is 
not bound to reserve tlic ancient rent* but may let it 
for nothing if he pleases (c).** Such a^e the different 
opinions as to the meaning of the words “ ancient or 
accustomed rents and when they are applied to the 
statute of Henry the eighth* it is presumed that the 
opinion of Lord Cowper will be found 'to be the most 
sound. In order to ascertain the fair rent* and to 
guard the wife and her heirs against the improvident 
leases of her estate by her husband at an undervalue* 
the act itself has prescribed a rule for ascertaining the 
rent to be reserved* viz. that rent at the least which 
the premises had been customarily letten for within 
or during twenty years next before the lease was made. 
This appears to be a very clear and distinct standard. 
The criterion meant to be established for fixing the 
rent* was that rent at which the lands had been let to 
tenants during the greater part of the twenty years ; it 


T 


(a) 3 Chan. Rep. 56. 2 Vcm. 531* 542. Free*. inCh. 257. CKIb. 
Eq. Rep. 45. (i) 3 Chan. Rep. 67. ' (c) Ibid. 73. 
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was to be an average estimate. Such being the rule» 
it seems that I^ord Comperes opinion, when applied to 
this subject, is the right one. Thus, if lands had been 
let for 200/. for the first eleven years of the twenty, 
and at 100/. during the remaining nine years, it is 
conceived that the 200/. would be the accustomed rent 
required by the statute to be reserved, and the rent 
which ought to be reserved in a lease intended *to 
be made under its authority. In this view of the 
question Lord IIolt*s observation, in regard to the dif- 
ferent amounts of the rents at which the estate may 
have been let, applies, viz. ** that the mqjits and minus 
will not be any alteration of the case, nor vary it one 
way or the other (fl).** 

The statute requires the accustomed yearly rent 
only, or more, to be reserved, but does not mention 
at what times of the year it js to be paid. 

If, therefore, such rent be reserved yearly ^ whether 
it be made payable at different periods of the year, or 
once in the year only, the lease will be valid {])) ; and 
although there may be an omission in not reserving 
something which was formerly reserved, yet if the 
thing omitted be not an annual render, but collateral 
to the rent, it seems that such omission will not in- 
validate the lease, since the accustomed and annual 
rent is yearly reserved, as the statute requires. 

Accordingly, in a case supported by this statute, and 
applicable to leases made by husband and wife of her 
estate, A being seised in right of his church of a manor 
(of which J3 held lands for life, at an ancient rent of 
8.9. 8</. payable quarterly and hcriotable at the tenant’s 
death ; and copyholds holden of. the manor were grant- 
able by custom for three lives), demised the lalids. 


(a) 3 Cluui. Rep. p. G7. (6) Co. Litt. 44 b. Doe d. Shrews- 

bury V. Wilson, 5 Bam. and Aid. 363. Hill v. Saunders, 2 Bing. 
1 12 . 



Sect. 2.3 


111 


Estates. 

upon the death of Bt to C for three lives, resei'ving the 
ancient rent half-yearly^ but not reserving any heriot ; 
nevertheless the lease was holden to be good under the 
statute (a). 

If the rent were accustomed to be paid in com, 
gold, or silver, it must be so reserved, or it might be 
prejudicial to the wife, or her heirs, in consequence of 
a depi^ciation in the values of the media through which 
the refbt is reserved to be’ paid ; so that if the ancient 
rent was payable in gold, it must not be reserved in 
silver (h). 

The rent reserved must be specified in the lease; 
for if the reservation merely follow the general terms 
or language of the statute, it will not be sufficient. 
It has, therefore, been adjudged, that reservations 
** rendering the ancient annual accustomed yearly rent, 
and the rents and services, at the days and times usual 
and accustomed,”— or thus, yielding and paying, 
therefore, thd* respective old and accustomed yearly 
rents,** are not the reservations intended and required 
by the statute (c). Tlie reason is, that the persons 
succeeding to the property, and to be bound by the 
lease under the act, ought to know what the ancient 
rent is, so that without hazard or difficulty they may 
be enabled to use the means necessary to enforce the 
payment of it if it were withheld, which, without such 
specification, they might experience great vexation and 
difficulty in obtaining. 

Yet although the rent happen to be reserved in 
very general terms, still if the reservation afford a 
standard by which a certain amount of the rents may 
be ascertained, that referenee will support the lease. 
Thus, if the reservation be of a particular sum per acre, 
5 , 


(a) Baugh v. Haynes, Cro. Jac. 76 ; sec also 5 ftep. 4 b, Palm. 
106. 6 Rep. 38. Ambl. 740. Co. Litt. 44 b, (6) 5 Rep. 4 
and 5 b. (c) Cro. Car. 95 ; and see infra, title " Leases of Wife’s 
Estate under Powers in Deeds, &c.*' and 1 £q. Ca. Abr. 343. 
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that will be sufficient ; for when the number of acres 
are known, the amount of the rent can be easily as- 
certained (a). 

It has occurred that the property demised by one 
lease under the statute has consisted of lands, some of 
which have been customarily demised as required by 
it, and some of them not so demised ; also, in other 
cases, it has happened that lands usually letten sepa- 
rately, and at different rents, have been blended in one 
lease, and the ancient rents have been reserved in the 
gross yearly sum. 

In the Jirs/ case, if the ancient Vent be reserved in 
respect of the lands which have been customarily let, 
and a rent for the remainder, the lease will be good as 
to the lands which had been usually demised (If). But 
if the ancient rent be not so separately reserved, then, 
since both the ancient and the new rents are entire, 
and issue out of the whole property demised, so as it 

cannot be said that the ancient rent is reserved out of 

. 

the lands, in respect of which it was usually paid, tlie 
lease will be void, i. e. not authorised by the statute ; 
and the same result will follow, as it has been decided, 
if the old rent only be reserved and made payable out 
of all such lands ; for in that case the rent is not pro- 
perly reserved out of the lands customarily letten, but 
it is entire, and issues out of those lands, and the lands 
demised which had not been customarily letten (c). 

In the second case, viz. the blending in one lease of 
two farms usually demised separately^ and reserving 
the ancient rents in one yearly sum, it has been con- 
sidered that such a lease is not within the statute, and, 
therefore, not protected by it ; because each farm is 
liable to the xchole rent, the reservation not directing 
(as it ought to have done) such proportions of it to be 


(a) 3 Ch. Rep. 76 ; and Shannon v. DradstTect^ 1 Scho. and Le- 
£n>y, 52. (6) Tauficld v. Rogcra, Cro. £liz. 340. (c) Ley, 

74, 77. Smith v. Bolc,‘Cro. Jac. 458. 
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borne by each farm as were reserved when demised 
separately (a). 

But suppose a lease to be made of one of two farms 
(both of which had been usually demised together at 
one rent of 200/.) reserving the old rent of 200/., such 
lease would, as it seems, be protected by the statute, 
because the old rent and more are reserved upon the 
farm demised. The contrary, however, would be the 
case (as it is conceived) if both the farms had been 
demised, and the whole rent had been reserved out of 
one of them, since that would not be a reservation as 
required by the statute, and might be injurious to the 
wife and her successors, by narrowing their security for 
the rent, if not paid, but which could not happen in 
the former case, since the farm not demised (supposing 
it to be the wife’s estate) would belong to her sur- 
viving her husband, and to her issue after her death, 
and the demise of the other farm, at so great an ad- 
vance of rent, was beneficial for her and her issue ; but 
in the second case, this reasoning does not apply, as 
both farms arc included and would be bound during 
the term, if the lease were valid, and then such pre- 
judice as above alluded to might result to the wife and 
her issue, by exempting one of the farms from the pay- 
ment of any rent (A). 

It is an unsettled question whether the husband and Whpther tho 
wife can grant by a lease, under the authority of the 

statute, a parcel of her estate which has been cus- demiHeofa 

J mrt of a 
‘arm custo- 

_ — marily letten 

with a resor- 

• vatioii of tho 

(fl) I Rep. 139 a. 5 Rep. 5 and 6. In this case however, the rent pro 
security for the rent is not diminished, and since it has been decided 
that in the converse case of part of the premises being let at a rent 
pro rata, the lease is good (Doe v. Wilson, cited post^, a lease of two 
farm^ together at the old rent,' (which is in substance less objection- 
abTe) would perhaps be supported* (A)*See Pollexf. 176. 

2 Mod. 57. 3 Keb. 192. 

VOL. I. 
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tomarily demised entire, reserving a due proportion of 
tlie old rent that had been reserved upon the whole. 
It is presumed, however, that such a lease could not 
he supported — 1st, because the act ^ves no direct 
power for jiartitioning the lands and reserving I’ents 
pro rata ,* ^dly, because the statute contemplates and 
seems to provide only for the leasing of such lands in 
farms which had previously been let, and upon which 
farms accustomed rents had been reserved -3dly, be- 
cause the consequence of giving to the act a different 
construction would be to defeat its intention, which 
was to secure the reserved rents to the person succeed- 
ing to the farms ; for if such divisions of lands- into 
fiinns, and of the rents, were allowed, such of the lands 
as were not included in the new leases would be dis- 
chai'ged fnom so much of the old rents as were re- 
served in such leases, and tlien if from the insolvency 
of tenants, or deficiencies of distresses upon the pre- 
mises demised, the rents reserved could not be re- 
covered, wives surviving their husbands, or their heirs, 
would be deprived of parts of the old rents which the 
statute Wiis anxious that they should receive and enjoy 
after the determination of the marriages ; it, therefore, 
expressly provided ** that the husband should not in 
any wise alien, dischaigc, grant or give away the rent re- 
seiTCfl, nor any part thereof, longer than during the 
covci'ture, without it was by ^ne levied by the said 
husband and wife, but that the same rent should re- 
main, descend, revert, or go, after the death of such 
husband, unto such person or persons, and their heirs, 
in such miumcr and sort as the lands so leased should 
have done if no such lease had been thereof made — 
and lastly, because the doubts wliich prevailed upon the 
validity of such leases were so strong as to induce the 
legislature to pass the act of SJ) and 40 George the 
thii'd, chapter'll, to enable Bishops, &c. to divide their 
ancient farms nnd reserve the old rents thereon pro 
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rata ; the provisions of which statute, for reasons un- 
known, were not extended to the estates of married 
women. In addition to the above observations may be 
added the authority of the author of Touchstone, thus 
expressed, “ If tenant in tail of land let a part of it 
that hath been accustomably let, and reserve the rent 
pro rata, or more than after the rate, this is not a good 
lease (fl).** 

There are exceptions * to this doctrine from ne- 
cessity : — 

'ITius, in the instance of coparceners, if one of two 
coparceners in tail be a married woman, and the l.'indshad 
been usually let for 100/. a year ; she and her husband 
might demise her moiety at the rent of 50/., which 
would be a good lease under the statute, because the 
interest in coparcenary is created by the act of law ; 
the law, therefore, allows yf a demise and reservation 
of rent pro rata in this case to prevent any prejudice 
which the one coparcener might sustajn from the 
caprice or obstinacy of the other. 

Again, — If a manor had been generally let at a rent 
of 10/., and a tenancy escheated, the manor might, not- 
withstanding, be let at the same yearly rent, although 
the rent would issue as well out of the tenancy never 
in lease before, as out of the manor ; so that it might 
be justly said that the ancient rent was not reserved, as 
required by the statute. The reason governing this 
case is the same as produced the decision in the last, 
viz. the escheat being the act of law, or of God, is not 
allowed to prejudice the rights of any person (6). 

(^In a recent case (c), under a power to let at the 
usual and accustomed yearly rents, it was held that a 
part of premises formerly let together might be de- 
mised at a rent pro rata.'] 
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(a) Page 279 ; and tlic same - was ruled in IMountjoy's canc^ 
3 Co. (i) 5 Rep. 5 and 6. (c) Doc dexn. Shrewsbury v* 

Wilson, 5 Barn, and Aid. 363. 
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Having minutely consideretl the particulars which 
arc necessary to the granting of good leases under the 
statute of Henry the eighth, I must repeat the ob- 
servation, that if they happen to be invalid under that 
act from pot follow'ing its directions in every requisite, 
and the wife is a party, such leases are not void, but 
voidable only at her election, or at the election of her 
heirs, and are to be considered as demises at the 
common law, which have been before treated of(ff), 
both when the leases were for years, and when for 
lives, together with the confirmation of them (Ji). 

III. With respect to powers of leasing the wife’s 
estate reserved to husband and wife in private con- 
veyances, it is decided that such powers are common 
modifications of property in land, and arc to be carried 
into cfieci; according to the intentions of tlic persons 
creating them (c). It seems to be proper and also 
useful to collect and briefly state in this work the re- 
sults of the decisions respecting the construction and 
execution of such powers ; especially as they are con- 
nected with the power of leasing under the statute of 
Henry the eighth, which has just been considei'c'd. 
Ar.d in ordet that the whole subject of leases with 
regard to the wife’s estate may be treated upon to- 
gether, I have introduced the present section in this 
place, although in strictness it may probably be classed 
untlcr that part of this work which treats of the dis- 
abilities of coverture, and the exceptions to them. 

All the particular required by the pow'er of leasing, 
ill regard to the instrument executing it, for the au- 
thentiealiug of such instrument, or as a guard against 
imposition, or a check against precipitancy, ought to 
be strictly obseiwed. 


in') Ant«^. sect. I. (A) Touclnt. 6, 7. Supra, p. 90. (r) The 

reader will find the form of a loasing power iu Apjiend. No. I , Vol. ii. 
also a form 'il a le.ise under a jKOver in Ap|tend. No. '2. 
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If, therefore, a seal be required, it must be fixed to 
the lease, for signing will not beequivalent to sealing (ji ) ; 
and if the consent or approbation of other pci*sous be 
required, the assent of all of them must be obtained, 
unless by the terms of the power the consent of the 
survivors or survivor is made sufficient (/>)• 

So also if a power of sale be given to three trustees 
nojniinalimt and not to the survivors by express words, 
and one of them dies, the power cannot be executed. 
But it would be otherwiseif such power bad been given 
to them by the description of trustees, without par- 
ticularly naming them (c). 

A power of leasing cannot be delegated nor ac- 
celerated : — 

Thus, if A and Ji be tenants for their lives in suc- 
cession, and a power of leasing be given to A during 
his life, and qj'ter his decease a like power to Ji ; 
althougli A convey all his estate to 7i, yet li cannot 
execute his power of leasing during ^/'s life, nor the 
power for the like purpose which was given to // (d). 

If the private power require the lands to bo such as 
had been most usually let within the last twenty years, 
it would seem that such power, and tho power under 
the statute of Henry the eighth, would receive the 
same construction in this respect, and that if the lands 
bad been let during eleven of the twenty years, or 
bad been in lease for a long term which expired within 
the last nine of the twenty years, and the estates not 
I'clet, they would be within the terms of the power ; 
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(«) Wri{j;ht V. Wakeforil, 1 7 Ves. •l.')9. (A) Atwatcra v. Birt, 

Cro. KHz. Ilawkms v. Kemp, 3 East, 110. ( 1 .) Townsend 

V. Wilson, 1 Barn, and .Md. (iOH. The power of sale was given to 
the three trustees and their heirs ; the monies arising from the sale 
were to lie received by them, or the survivors or survivor of them, 
or the executors, administrators, or assigns of kuc!i ourvivor, and a 
power wa.s given for appointing new trustet's. It^was ladd that two 
surviving trustees could not execute the power of sale. 'J’lic ilecisioii 
was questioned hy the Lord ChanveUvr, in Hall v. J)ewcs, 1! Aug. 
18 l’ 1. (f/) Coxc V. Day, 13 East, llS! 
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the word “ usually** being applicable as well to lands 
coniinuing in lease for a long period, as to lauds which 
have been repeatedly demised for short terms (a). 
Again, 

When the power is general and authorises lands to 
be demised which had been mualh/ ,lettent it is said 
that they must have been let t^ice at the least (A) ; 
but it is presumed that the necessity for such lettings 
must bo subject to the above observation upon the con- 
struction of the word ** usually,** as applying to a pre- 
vious single demise for a long but expired term, and 
that the only question would be, id the absence of a 
particular intention, in M^ard to the length of time 
which had elapsed between the expiration of the term 
and the creation of the power j and probably it might 
not be considered inconsistent with the general intent 
of such a power, if in analogy to the statute of Henry 
the eighth, it should be held, that in case such long 
term ended within twenty years before the granting of 
the power, the lands comprised in such expired teim, 
although not again demised, should be considered as 
hinds in the sense of having been usually let, i. e. on 
lease, so as to «bc included within the terms or intent 
of the power (c). 

1 he cases next noticed, and which have been con- 
sidered at variance with each other, may probably be 
recoiicilcti by tJie following distinctions : 

1. Wlion the power of demising extends to all the 
lands settled, and requires the accustomed rents be re- 
served, and some of the lands happen not to have been 
let ; in that case, as the intention apjicars to give a 
general power of leasing the U'hole property, and it 
is practicable to reseiTC the accustomed rents upon 
such of the lands only as have Imen let, the power will 


(rt) \’aiigb. 2vS 31 ; .inil mh; bust sect. p. 96. (b) 2 Roll. Alir. 

261, 262, pi. If, 12, aud l l. (r) See Sugdeu on Powers, 570. 
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be considered well executed by leasing ihe xcfwle, re* 
serving the usual rent upon such of them as liad been 
let ; for the qualification annexed being inconsistent 
with the power given to demise all the property, the 
law of necessity only requires such qualification to be 
complied with cif pres. And with respect to the pro- As to tlic re- 
perty which had not been let, it is presumed that it “‘-‘rvutMin «f 
would be required, in reference to the intention to be sjuict of the 
collected from the power and qualification, that the fair not 

^ * llSllilllV 

annual value of such other property should be reserved luttcn. 
for the benefit of the persons in remainder, who might 
otherwise be great* sufferers by determining according 
to the opinions of some judges, that such property might 
be leased without the reservation of any rent (a). 

But when no partieular intention apjicars, or 
when it appears from the terms of the power, or from »««•<* of tlu* 
tlie particular circumstances of part of the property, },’,rty^«xchiao 
(suppose family mansions and lands always occupied bucIi n power 
with them by the owners), tliat the power was meant 
to extend the privilege of leasing to such lands only as not uHUiillv 
l/fifl been or 'were capable of ^ing let, or were then 
let ; in such cases, leases will not be a good execution incluflin^ 
of those powers, if they include property which had not ' 

been or were not then let, or were incapable of being 
let, as the cases may happen. 

Instances of the ^rst class of powers. — A had a 
power to grant leases of manoi*s and lands, or of any 
part or parcel of them, so that as much rent or more 
were reserved upon each lease, as had been reserved in 
respect of them within two years immediately prece- 


(ff) See GcMidtitlc v. Fuiiucaii, Doug]. 56-1. 2 Roll. AI)r. 
202. But tbe opinion that lands not prcviouHly Ict^ may, if in- 
cluded in a {K>wcr of this description, 1)C demised wi^ioiit any rent, 
seems to be established by the authorities. Ciimberford’s case, 
2 Ro. Ab. 262. Campion v. Tliorp, Clayt. 99. *Waker v. Wake- 
man, 2 Lev. 150. I Ventr. 291. 3 Keb. 547, 586, 595. Sugd. 

Pow. 525. See Doe d. Bartlett v. Kcudlc. * 3 AI. and S. 99. 
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^ng. The determination was, that lands which had not 
been leased within the . two years at any rent, might be^ 
demised in eonsequence of the apparent intent that 
power should be given to make leases of alt the property 
(a).— Again, tenant for life, had a power of demiang 

all or any of the manors, messuages, lands, tenements, 
JishericSt and hereditaments, for years, determinable 
upon three lives, so as there were reserved so misch, .or 
as great yearly rents as, or more than then was or were 
paid. A lease was made of the premises, including a 
which was not on lease when the power was 
created ; the lease, nevertheless, was determined to be 
a due execution of the power which menlioned Jisheries ; 
but it is to be noticed that the rent reserved on the 
lease was 30/. more than wliat the premises, exclusive 
of the fishery, had ever been let at, so that SO/, was a 
Itonajidt: reserved increased rent for the fishery (A). 

Instances of the second* class of powers. — (c) A 
seised of a manor in tail, with remainders over, she and 
her husband,'/}, demised a moiety of the manor with 
the appurtenances for 300 years, under a power that the 
donees should not alien the manor or any part of it, 
but only for tej*m of life, or for years, or at will, ifeldiny; 
the true and ancient renL The manor consisted of 
several free rents and copyhold tenements, and an acre 
of wastCy &c. which was never demised before. And 
it was resolved, that in respect of the acre of waste, the 
rent, which was entirely reserved out of the 'whole pro- 
perty demised, could not be called the true and ancient 
rent. The lease, therefore, was not a good execution 
of the power. This is explained before, in treating of 
leases granted under the statute of the 32d of Henry 
the eighth (d). Again, A was tenant for life under a 


(a) Cumherfuriia ohm*, 2 Roll. Abr. 262 , pi. 15. («) (^otidtitlc 

V. Fimiican, .‘iCl-. See also Campion v. Thorp. Clayt. 9y. 

(c) Moiuitjoy's CMSC, 5 Kcp.3 Moor, 197, S, C. U) Auto, 

p. 112 . 
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will, with a power to 1^^ all or any of the manorsi 
messuages, lands, tenements, imd hereditaments therein 
mentioned for lives or years, so as the usttal rents were 
reserved, and that there should not be at any one time 
a greater estate upon any one tenement than for three 
lives or twenty-one years. The testator was' possessed 
of the moiety of certain tithes which never had been 
demised previously to the will. Ay in consideration of 
SO/, demised the tithes, *at a rent of And it was 

determined that the lease was void, because the tithes 
had not ever been demised (a). In this case the word 
** tenement** also showed that an incorporeal heredita- 
ment like tithes was not intended to be couiprised in 
the power ; which was further manifest from the cir- 
cumstance of-a direction that the leases should not be 
made dispunishable of wastey which was inapplicable to 
tithes : besides it was improbable that the testator could 
mean to authorise the reduction of the value of the 
tithes from 30/. to 19*. a year ; this, therefore mate- 
rially differs from the case of Goodtitfe v. Funncatiy 
before referred to'} intention being the foundation of 
those decisions, as well as of the cases referred to 
below (/>). 

But the reader must attend to a distinction when the Di^iaction 
lease can only take effect from the power, as to alt the icjuje’s v»ili- 
property intended to be demised, and when, in addition, dity when it, 
other property belonging to the lessor in fee simple is takes 
comprised in the lease, of which, therefore, he might effect under 
dispose ad libitum. In the first case, we have seen 
that if the lease be a defective execution of the power purtof tliem 
by including property not within it, or by an improper 
i*escrvation of rent, the lease will be void in toto (e) .* 

disc it is to- 
tally void. 

(fl) Powers V. Partington^ 3 Term Rep. 6 (A) Vaugli. 28. 

Jones, 27. 3 Vin. Abr. 429, pi. 9. Fortes. 33^?. 8 IVIod. 219. 

1 Ventr. 294- 2 Lev. l.'iO. * 12 Mod. 147, 1.51. Carth. 429. Doe 

d. Bartlett v. Rcndle, 3 Man. apd Sel. 99 ; anil 8<*c Dm dcm. Ten- 
nyson v. Yarborough, 1 Bing. 24. (c) Sec Cal iligaii V. Montagu, 

Sugd. pow. App. 10. Doe d. Bartlett vvRemlle, 3 31. and S. 99. 
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In the second but in the second case, if the power be defectively exe- 
it is void in cuted, the will be void only as to the lands comprised 
imrt on y, power, fuld good as to the lands of which the 

lessor was seised in fee ; and the rent reserved will be 
and the rent apportioned. Thus, it was said by Lord Coke, that if a 
^rti^c^~ man be seised of two acres ; of the one in fee simple, 
and of the other in fee tail, and he make a lease of both 
for life or for years, reserving a rent, and then he dies, 
leaving issue, and the issue in tail avoids the lease, the 
rent shall be apportioned (a). According to which 
doctrine, the lease would be void in part and good in 
part. This proposition was acknowledged and acted 
upon by the Court of King's Bench in a late case of 
JJoe on the demise of Vaughan v. Mayler (bt), in which 
the case of Rees v. Phillip (c) was considered, but not 
approved of* The case of Vaughan v. Mayler was to 
the following effect 

A being tenant for life of* three acres, with a power 
to lease them at the ancient rent or more, with a clause 
of re>entry for non-payment after twenty-one days ; 
and being also seised of lauds in fee simple, demised 
the ’whole at an entire rent, with a clause of re-entry for 
non-payment of the rent for fifteen days and no sufii- 
cient distress. The power, therefore, was not well 
executed. The question was, whether the lease was 
wholly or in part void ? And the Court determined, 
(or the above reasons, that the lease was void in part 
only, viz. so far as regarded the three acres, and that 
the rent should be apportioned. 

In this case it is observable, that the interest of the 


Jhit if the rent be reserved according to the quantity or the produce 
of the liind^ as a rent at a certain rate per acrc^ or a certain proper^ 
tion of the produce, it may be considered as in effect a several re-> 
sorvntion, though apparently joint, and* the lease will therefore be 
(supported ns to thrf lands within the power. Campbell v. Leacli^ 
7 to. Sugd.* Pow. 623. (aj Co. J^itt. 1 18 6. (&) 2 Maul, 

and Sclw. 2/6. (c) Wightw. Exclieq. Rep. 69. 
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remainder-man in the three acres tiras protected by the 
partial avoidance of the lease $ and at the same time ■ 
justice was done to the lessee by giving to him the fee 
simple lands during the term, with an abatement of the 
rent in respect of his loss, by a superior title to the 
three acres. 

What interest may be granted under a power to In general a 
lease for three lives has been before mentioned («). 

And it seems that such a power cannot in general be on lives is nut 
executed at law by leasing for years determinable upon *" 

lives (/^), from the difierent natures of the estates; a lease for lives, 
term for years being a chattel interest only when the 
power expressly authorises a freehold interest to be 
given. 

But it seems that a Court of Equity would interfere ndief in 
in this case, and do that substantial justice in supporting 
the execution of the power which a Court of Law from term granted 
its rules could not do ; for although the instrument be 
void at law, yet when the intention is clear and can be 
cflectuated, and the consideration is meriforious, equity 
will supply the defect (c). 


(ff) P. 103, and sec 3 Keb. 44. (d) Wliitlockc's case, 8 Rep. 

05) 6. Rattle V. Poidiam, 2 8tra. 992* (c) Churchman v. 

Harvey. Ambl. 33*'). Wykham v. Wykham. 18Vc8. 395. See 
Parry v. Brown, 2 Frccni. 171. 3 Ch. Hep. CIO. Nels. 87* 

Siigd. Pow. 5.50, and the cases there cited, from which it appears 

that if the lease be granted for a term beyond that authorised by 

the power, the excess being distinguishable, it will be supported in 

equity, to the extent to which it is warranted by the power. And 

when a lease or agreement for a lease in writing is made, which is 

in its substance conformable to the power, but defective in the mode Formal de-* 

of execution by the omission of the solemnities required, it will in fects in least*.«4 

equity be made good against the remaindcr-tnon. Campbell v. Leach, powers 

Ambl. 740. Thannon v. Bradstroct, I Sch. and Lcf. 52. 7 T. R. ^ 

480. It was also held in Campbell v. Leach that the^ same relief was 
to be given to the lessor, where his lease was void at law from the 
existence of a prior lease, which had been in hdt given up, though 
not actually surrendered. But this principle i» not extended tu 
tenants from year to year, as a demise from year to year by d tenant 
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Ill relation to the interest which may be granted at 
law under a power to lease for three lives, lVhitlocke*s 
case (jo) makes the following distinction : 

If the power to lease be general, affirmative and 
absolute, with a separate restrictive clause or pr^oviso 
added, that the lease shall not exceed three lives or 
twenty-one years, as if had a power to grant leases 
provided they did not exceed three lives or twenty-one 


fnr life, with a leasing power, cannot in general be understoiKl us 
intended to operate os an execution of the power. Ex parte Smyth, 
1 Swan. 337. Nor docs it extend to a parol agreement for a lease, 
in part performed during the time of the tenant for life ; the acts of 
'part performance being done without the concurrence of the rc- 
inoindcr-inan, do not preclude him from insisting on the statute of 
frauds. Blore v. Sutton, 3 Mer. 237* 

It was been considered that a tenant at rack rent, holding under 
a lease granted by virtue of a power, is not looked upon as a ]uir- 
choser, so as to be intitled to the aid of equity to supply a defect in 
the execution of the power, unliHis he has been led to expend nntiicy 
on the estate. 2* Frcem. 224. Sugd. Pow. 372. But in the latter 
cases, the proposition that a contract fur a lease by the tenant for 
life was binding on the remainder-man, has been laid down in 
general terms, witliout any exception as to leases at rack rent. 

I Sell, and In‘f. (i2. 3 3Icr. 247- The case of ex parte Smyth was 
decided upon different grounds. U{ion principle it would seem that 

II lease at ruck rent ought to stand on the same footing as any other 
agreement for a valuable consideration. I'lic argument in favour of 
the distinction is, that the tenant paying the full value of tlie laiul 
during his occupation of it, experiences no injury from the eviction. 
But it is difficult to sustain this reasoning, when by filing liis bill 
to have the lease jicrfeeted, he asserts that he considers it for his 
advantage to continue it. 

Where the objection to tlie execution of a leasing power arises 
from the substance of the contract between the lessor and lessee nut 
being conformable to the {lower, it appcuirs that no relief can be 
given in equity, except in the single case mentioned above, of an 
excess in the quantity of interest granted, where that excess is di- 
stinguishable. Thus, where the lease was void at law from the in- 
sertion of an unusual covenant, a bill in equity against the re-* 
uiainder-maii to reform the lease by striking out the covenant in 
question was dismissed. Saudliam v. IVIedwiii. cit.. Sugd. Pow. 372. 

• (»/) 8 Rep. 6!). 
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years ; in that case a lease for ninety-nine years if three 
lives should live so long would be a due execution of 
the power. But when the power of leasing is entire, 
particular, and negative, as to make leases,/^ three 
lives or twenty-one years, there the lease must be either 
./or twenty-one years or for three lives, so that a lease 
for ninety-nine years determinable upon three lives will 
not be valid : and so it was adjudged by the Court of 
King's Bench in Roe. d. ‘Brune v. Prideaux (a). The 
power authorised leases for any number of years, not 
exceeding twenty-one, or J'or the life or lives of any 
one, two, or three* person or persons, so as no greater 
estate than Jbr three lives should be at any one time in 
being in any one part of the premises. The leases 
granted under the power for ninety-nine years deter- 
minable upon the survivor of two lives ; and the Court 
determined, that such leases were not a due execution 
of the power. 

If the power be for three lives or thirty-one years, 
and a lease be made for three lives, or thirty-one years, 
'u.'hichever shall last the longest^ this is a good execution 
of the power (/>). 

The manner in which the old or accustomed rent is 
to be reserved on leases has been before discussed in 
treating upon those made under the statute of Henry 
the eighth (c) ; but since cases occur upon private powers 
which cannot fall within the power grafted by that 
statute, this subject will require further consideration. 

If the old rent has iieen usually paid at the four 
quarters of the year, and the power does not expressly 
require the reservation to be made yearly, the rent 
must be made payable quarterly (d). 

If the power go farther, and require the best and 
most improved yearly rent to be reserved upon .such of 


(a) 10 East^ 158. (A) Commons v. Marshall, G Bro. Pari. Ca. 

168. or/, cd. See the remarks on this case in Siigden on Powers, 
551. (c) Ante, p. 1 10. el nq. (i/) 5 (’o. 0, 
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the lands as had not been usually let, it seems that 
both the old and new irents should appear in the lease, 
if one only- be granted (a ) ; and since the question 
whether the new rent is or is not the best and most 
improved j'ent is a mere matter of fact, it is to be de- 
termined by a jury (A). 

In JDoe dem. Lawton v. "RadcUffe (c), the Court 
said that where the transaction was fair, and no fine‘or 
other collateral consideration was taken by the tenant 
for life leasing under the power, or injurious partiality 
manifestly shown by him in favour of the particular 
lessee j there ought to be something extravagantly 
wrong in the bargain in order to set the lease aside for 
inadequacy of rent. Accordingly, in the case referred 
to, evidence was given that the tenant for life had two 
offers, before he made the lease impeached, at rents in 
some degree exceeding that reserve, and required by 
the power to be the best. A jury to whom the matter 
was referred found a verdict establishing the lease, and 
upon the motion of the remainder-man for a new trial 
upon the above offers, it was refused ; because the let- 
ting was bond fide, and it was the lessor*s interest to 
get the best reUt which could be obtained, regard being 
had to the ability and good management of the tenant, 
which ‘were circumstances to be considered in fixing the 
amount of rent. 

Since for the reasons before stated (fC) the amount of 
the rent reserved is required to be mentioned, or to be 
so reserved as to be easily asceitained ; if the reserva- 
tion of it merely follow the words of the power it will 
be defective; — ^thus, such uncertain reservations as, 
** yielding and paying the several and respective old 
and accustomed rents reserved and payable for the 


(<») Ante, p. H (4) .7 East, 279. Doe d. Bromley v. 

Betlisuii. 12 Ea&t, 305* (r) 10 East, 278. (c/) Ante, 

p. lit. 
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same” (lands usually letten), or ** such sum and sums 
of money as shall amount to (he most and best improved 
yearly rent that can be reasonably had or gotten for the 
same** (lands not usually letten)a will, from the uncer* 
tainty, invalidate the leases (a). 

The consequence will be the same, if, irom the 
natures, kinds, and quantities of the different properties 
comprised in a lease, it is impossible to discover whether 
the rent is or is not the best which could be procured 
from each description of them. 

If the best rent be properly reserved, and the lease 
valid, the lessee’s covenant to expend a sum of money 
in improvements^ in addition to the payment of rent, 
will not, in the absence of fraud or collusion between 
him and his lessor, vitiate his lease, as would be the 
case if such sum were to be considered as a fine to be 
received by the grantor (6), 

But the question in all these cases is, has or has not 
the best yearly rent been resci'ved ? if so, then the in> 
terests of the persons in remainder have been preserved ; 
and agreements or covenants, which (until tliat cir> 
cumstance was ascertained) might render doubtful the 
fact of the reserved rent being the best, will not be 
allowed to vitiate the grants j — Accordingly — 

In Eoe dem, Bromley v. Bettison (c), the power re- 
quired the best and most improved yearly rent to be 
reserved. The rent, at which the lease was granted, 
was found by a jury to be the full value of the premises 
at the period of the demise. The lessor covenanted to 
do landlord’s repairs, or in default, the lessee was to be 
at liberty to do so, and to deduct the amount of expense 
out of the rent ; yet the Court held that such covenant 
did not avoid the lease, as the jury had found that the 
best rent had been reserved. 


Blit the* 
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(a) Duchess of Hamilton v. Mordaunt, 6 Bro/Parl. Ca. 145* 
Ante, p. 111. (6) 1 Scho. and Lefroy, 52. (c) 12 East, 305. 
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Connected with the above subject is the taking of 
Jines; and when forbidden by Ihe power, they must not 
be taken either directly or indirectly, since the eiiect 
would be to the prejudice of the remainder-man, by 
depriving him of the reservation of the fair and full 
rent for the premises during the demise ; so that in 
deciding upon the fact as to what is or is not a fine, or 
in the nature of one, when not expressly taken or.re- 
served as such j the intention of the parties, the nature 
of the transaction, and the injury (if any) to be sus- 
tained by the person in remainder, are necessary to be 
taken into consideration. 

Thus where a power required that upon every lease 
there should be reserved payable during the continu- 
ance of it the best and most improved yearly rent, &c. 
without taking any sum or sums of money, or other 
thing. Jar or in lieu of a fine or income for the same ; 
a lease was granted on the 15th of October^ and by the 
stipulation of the parties payment of half a year’s rent 
became due upon the 11th of November following. 
One of the questions was, whether such stipulation and 
reservation of the first half year’s rent, being only 
twenty-seven days after the lease was granted, were not 
in effect taking a sum of money for a fine so as to in- 
validate the lease ? But it was determined in the nega- 
tive ; first because no fine was in contemplation of the 
parties, nor was any in fact taken within the letter of 
the power ; and secondly, because the half year’s rent 
was reserved by the lessor to compensate him for an 
antecedent occupation, and could not in any way deprive 
the remainder-man of any portion of liis interest (a). 

j^Where under a power to let at the best improved 
rents, a lease was made commencing on the l^lth of 
September^ and the rent was reserved payable on the 
f25tli of ]\Iurcb and ‘29th of September, the first pay- 


(o) Isberwood'V. Oldknow, 3 Maule and Sclw. 382. 



Sect 3.J wye's Estates. W 

»■ * • 

ment to be made on the @5tb of M^rck next ensuing, 
the lease was held void, on the ground that there 
- would be no rent payable to the remainder-inan from 
the 25th of March preceding the expiration of the 
term to the 14th of September (a)> But a similar lease 
was held good, under a power to let at the’ usual and 
accustomed rents, where the rents had formerly been 
re^rved payable on the same days (^).] 

But when the taking 'of fines is not prohibited, and When iinea 
the words of the power are sufficiently comprehensive 
to include them, as when the usual or best rents are 
directed to be reserved for the lands which had been 
usually demised, and they had been customarily let at 
fines, and a yearly rent ; in such cases if fines and the 
usual rent or more be reserved the lease will be good (c). 
Accordingly — 

A being seised of lands, &c. > in B and C and in D 
and jB, empowered by his will Ft the tenant for life, 
to demise them thus, — the lauds in B and C for any 
term not exceeding twenty -one years, with a reservation 
of the most rent for the same ; and the lands in J) and 
E for any term not exceeding sixty-one years, with a 
reservation .of the usual or other the most rent that 
could be procured. At this time the lands in £) and E 
were on lease at 6/. rent, and for which a fine of 100/. 
had been given. After the surrender of this lease, F 
demised them for sixty-one years at a rent of 10/. and 
a fine of 150/. Tliis lease having been also surrendered, 

F granted the lease in question for sixty-one yeara in 
consideration of a Jine of 315/., and at the rent of 10/. 

The best yearly rent, which was .50/., was not reserved ; 


(a) Doe d. Wilmot v. GlfFard^ cited, 5 Darn and Aid. 37 1 > contra. 
2 Ld. Raytn. 1 198. A similar objection might have, been raised in 
IsherwcKMl v. Oldknow, 3 M. and S. 382, the lease not determining 
as to one part of the premises till the 12th of ^ay, and no rent 
being payable after the 25th of March. (fi) Doe deni. Shrews- 
bury V. Wilson, 5 Barn and Aid. 363. (e) 3 Burr. 1441. 
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so -that the lease would be void if it could not be sup- 
ported by the alternative in the power, viz, the reserva- 
tion of the ttsu(U rent : and it was decided that since 
more than the usual rent was reserved, and fines had 
been usually taken, which must have been known to 
the testator when he made his will, and as the interest 
of the remainder-man had been improved by the in- 
creased rent, the lease was a good execution of the 
power j it being both within the terms of such power 
and according to the intention of the testator (a). 

The nature of the property demised must explain 
the word ** rent.** Suppose then 'the subject to be 
lead, copper, or coal mines ; if the rent be reserved in 
part of the produce, and not in money, the reservation 
will be proper (ft). 

And it seems from Whitlock*s case (c), that it is the 
best and safest method to reserve the rent generally 
during the term, and then the law will make the dis- 
tribution. 

Besides tlie proper reservation of rent, there are 
other circumstances which, if not attended to, will 
avoid leases granted under powers. 

If therefore the power require particular covenants 
and clauses to be inserted in the leases, tlie directions 
must be implicitly complied with ; for since a power of 
leasing for a long term is a privilege to the tenant for 
life, so also the qualifications annexed to it are meant 
as guards and checks upon such power, to prevent 
abuse, and in favour of the remainder-man. Such 
qualifications, therefore, are required by the law to be 
strictly attended to. 

|[But the strictness of this rule has been considerably 
relaxed by the late case of Doe dem. Jersey y. Smith (</), 

(a) Doe d. Newnhom v. Creed, 4 Meide and Selw. 371. 
(A) Campbell v. Leach, Ambl. 740. (c) 8 Rep. 71, vid Ante, 

p. 108. (ti) A M. and S. 467. 1 Bred, and Bing. 97. Ibid, 

vol. ii, p. 473. 7 Price, 281. 3 B. Moore, 339. Ibid. voI.v. p. 332. 
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which has established that a reasonable compliance with 
the directions of the power is sufficient, and that where 
the insertion of a particular proviso is required, it will 
not invalidate the lease to qualify that proviso in a 
manner which is usual, and which does not substantially 
prejudice the remainder-man. ^ 

That case, so far os it is considered necessary to be 
here stated, was as follows ; — 

A and 0, his wife, wete under their marriage settle- 
ment tenants for life in succession of her estate, with 
powers, as they severally came into possession or became 
entitled to the retits, to grant leases in possession or 
reversion for three lives, or for years determinable on 
three lives, of such of the lands as were so demised at 
the date of the settlement, at the ancient and accus- 
tomed yearly rents, &c. “ provided that there was con- 
tained in every such lease a power of re-entry for non- 
payment of the rent reserved.” A and B vr&re also 
empowered as they respectively came into possession to 
grant leases for twenty-one years in possession at the 
rents then paid, or at those equally beneficial, or at the 
best improved rents, &c. ** so that in every lease there 
w^ contained a clause of re-entry if they should be in 
arrear for twenty-eight days.** A and B had a farther 
power of demising mines in possession for thirty-one 
years at the best reserved rent, but the power was silent 
on the subject of re-entry. A term of part of the estate 
determinable on lives having fallen in, A in exercise of 
his first power of leasing demised the premises to C and 
Z) for ninety-nine years, if C and D, or cither of them, 
should so long live, at the rent of 21. payable half yearly, 
together with some’ trifling reservations of duties and 
services. In the lease was inserted a clause of re-usntry, 

** if the rent, &c. should be behind for ffteen days, and 
there should be no sufficient distress upon the premises.** 

'rhe Jury found that the lease was made according to 
the usual and accustomed forms of leases of the same 
lands which contained similar provisos of re-entry. 

K 2 
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The qfuestion was, whether the right of entry reserved 
by the lease was such as was require]^ by the power ? 
Two of the Judges of the Court of King*s Bench only 
delivered opinions and decided in the affirmative. Upon 
a writ of error to reverse-this judgment the cause was 
heard in the "Exchequer Chamber by seven Judges ; 
four of whom held, that the right of re-entry, as re- 
served in the lease, was not in conformity with the 
power; therefore the jud^nent of the two Judges of 
the Court of King^s Bench was reversed. 

[[Upon an appeal to the House of Lords, the twelve 

Judges delivered their opinions. Five were against 

the validity of the lease ; but seven of the Judges, the 

Lord Chancellor, and Lord Redesdale, held it to he a 

due execution of the power, and the judgment of the 

■ Exchequer Chamhet' was consequently reversed. 

When former In this case the majority of the Judges were also of 

leaxM may be opinion that the former leases were properly received 
received to ^ x j. • 

explain the in evidence. ^ With respect to the leases in existence at 

power. tijo ^ate of the settlement, it was considered that as 

the settlement referred to them {a), and as they showed 
the nature of the estate and interest which the settler 
had at the tinie (Ji), they were admissible to explain the 
sense in which the words “ a power of re-entry” were 
used. And assuming that a reasonable power of re- 
entry oidy was intended, the former leases generally 
might be looked at to show what had been usual, 
usage being of great weight in determining what is 
reasonable (c). 

The decision in Doe v. Smith has been followed in 
another case(d), where under a similar power the lease 
contained a proviso for re-entry, in case the rent should 
be unpaid for twenty-eight days, being lawfully de- 
manded. This appeared to be conformable to a former 


(oyBrod. and hing. 603. (6) Ibid. 5.50. (c) 5 M. and S. 

480. 2 Brod. f&id Bing. 593. (d) Doed. Shrewsbury v. Wilson. 

3 Barn, and Aid. 363. ' 
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lease in existence at the time of the creation 4>f the 
power ; and it had been held (a) that under the statute 
4tb Geo. II. c. 28f the landlord was at liberty to enter 
without demanding the rent, although a previous de- 
mand was required by the letise.] 

If the power merely give directions as to the rent to What 
be reserved, in that case every covenant and clause ought tote 
should be inserted for the recovery of it for the benefit inserted 
of the remainder-man, as a covenant to pay the rent, a 
condition of re-entry, and a counterpart should be exc- silent upon 
cuted by the lessee (A). And if the lease be a building 
Iccise, it is presumed that a covenant to rebuild should 
be inserted (c). 

I^Thus it seems that a clause limiting the power of 
distraining for rent would invalidate the lease. But 
where it was provided that if the rent should remain 
unpaid after reasonable demand, the lessor might enter 
and distrain, and detain and keep the distress till the 
rent should be satisfied, it was held that this proviso 
being for the benefit of the lessor did not abridge the 
power of distress at common law, or of selling the 
distress taken, under the statute ; but that he might 
distrain without demand, and sell : and the lease was 
therefore supported (d).3 

When the power goes farther^ • and requires all And when 
clauses, covenants, &c. to be reseiwed, which are ttsuai in requwTtte 
such like leases, and that the leases should not be with- insertion of 
out impeachment of waste, care must be taken that 
such leases include all such particulars, and that the 
deeds are not so framed as to enable the lessee to com- 


mit waste ’f also that no unusual covenant on the part No unusual 
of the lessor is inserted, as to rebuild, &c. if the pre- 

. the lessor 

shotild be 


(fl) Doe dem. Scholefield v. Alexander, 2 Maule and Sel. 525. ^Merted. 
(A) Taylor v. Horde, 1 Burr.-60 — 126. (c) J^ones v. Verney, 

Willes, 1/5. (d) Doe d. Shrewsbury v. Wilson, 5 Barn, and 

Aid. 363. 
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mises be blown down or destroyed by fire, which has 
been determined to be an unusual covenant (o). 

But in the case of Hoe v. Hettison^ before in part 
stated (&), the lessor, in consideration of 1000/. to be 
•laid out in repairs by the lessee, covenanted that he 
would at all times during his life, upon request, at the 
lessee's expense, renew the lea^ for twenty-one years 
at the same rent, &c. ; yet since the Jury, who had 
found the rent reserved to be the best, did not find the 
covenant to be unusual (the power in that case having 
required the insertion of such covenants, &c. as were 
generally inserted in leases according to the custom of 
the country), and as upon renewal, if the then best 
rent should not be reserved, the renewed lease would 
be void, and the person in remainder might bring an 
ejectment and recover the premises, the Court deter- 
mined that such covenant did not invalidate the then 
present lease. 

If leases in,reversion arc granted when leases in pos- 
session only are authorised, that circumstance will 
invalidate them. It is therefore necessary to ascertain 
when powers warrant the granting of leases in possession 
and when in reversion. The following conclusions may 
be probably drawn from the several cases upon the 
subject 

Suppose the estate in settlement to be in^sse^sion, 
and the power to be general to grant leases for twenty- 
one yeai'e, but not expressing whether they should be 
granted in possession or reversion ; in that case, leases 
in possession only can be granted. The reason is, that 
if under the power leases in reversion were permitted, 
so many of them might be made as in efifect to disin- 
herit the persons in reversion or remainder (c). And 


(a) AUibL 2^40. Ellis v. Sandliam. I Term Rep. 703. (/<) Sapra, 

p. 127, ttnd sec li East, 30.3. . (<■) Eitzwilliam’s case, 6 Rep. 3;t. 

Slucomb V. Ilmvkins, Yelv. Sussex v. Wroth, Cro. Eliz. 3. 
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if there be a subsisting term for yeai*s at the time of 
the power> or if not, and the donee of the power make 
a lease for 21 years, he may in either case, during the 
term, make another lease for 21 years, to commence im- 


mediately; provided it give no beneficial interest during 
the subsisting lease, because both the terms are running 
out together, and neither of them can exceed the term 
of 21 years (a). 

If the settled estate "be reversionary, i. e. subject to When leiisc* 
terms for lives or for yeai^, and the power to lease be 
general for twenty-one years, it seems that leases in re- granted 
version, viz. to cAmmence from the expiration of those 
terms, may be granted, and from necessity, in order 
that the power may not by the contrary construction 
be rendered nugatory j a presumption also arising from 
the state of the property, that the creator of the power, 
from his knowledge of the subsisting terms when he 


granted the power, intended to enable the donee to 
grant leases in reversion (A). 

But if the power expressly declare that leases in pos- 
session only shall be granted, it seems that whether the 
estate be reversionary or in possession, leases in posses- 
sion alone can be granted, because the power is express 
and obligatory (c). 

When a power is given to grant leases for lives or 
years in reversion, if the power be exercised by the 


Not when 
the {Kiwer 
rcHtrict8 
them to 
leases in 
][K>8sessioii. 

Conttruetifni 
in regard to 
leases for 


,Dt a lease for Uves^ then» since no freehold interest lives under 
be made to commence injuturo, the lease, in a sense 
reversionary, will be considered as a concurrent lease, reversion, 
i. e. a lease to commence in possession when the rever- 


Sliecoinb v. Hawkins, Cro. Jac. 318. Hoe dam. Capleston v. Hiern, 
5 M. and 8. 40. (a) Edwards v. Sister, Hard. 412. Read v. 

Nadi, 1 Leon. 147. O^title v. Funocan, Dougl. 565 . Bmne v. 
Prideaux, 10 East, 185 ; but see Sugden on Powers, 595. (5) 2 

Roll. Abr. 261, pL 8. 1 Lev. 168. Opey v. Thomasius, T. Raym. 

134. 1 Leon. 35. Coventry v.. Coventry, Comyu, 312. Nortliamp- 

ton’s case, Dy. 357. Sec biigden on Powers, 584. (c) Sid. 

260. 1 Lev. 168. 
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sion fulls in, but beginning in interest immediately from 
its date, and consequently it will be a valid lease (a). 

In cases where the power authorises leases in posses- 
sion, and also leases in reversion, it can only be properly 
executed reddendo singula singulisy viz. by the grant 
of leases in reversion of lands not then in possessiony 
and of leases in possession of the lands then in posses- 
sion (^b). 

[In a late case (c) the power authorised leases for 99 
years to take effect in possession or immediately upon 
the detenniiiation of the subsisting leases. The pre- 
mises being subject to a lease to expire in four yearn, 
the tenant for life granted at the same time to the same 
person two leases, one for thirty years, to commence on 
the expiration of the then subsisting lease, and the 
other for sixty-three years, to commence at the expira- 
tion of the term of thirty years. The second lease was 
held to be void.] 

A feoffment, fine, conveyance, or surrender by the 
tenant for life of his whole estate, will destroy the 
power of leasing, because the power being appendant 
to the estate for life, that estate being gone, all ad- 
juncts expire with it (</). But with respect to married 
women, if they do not join with their husbands in a fine 
or recovery, it follows from what has been before said 
ill regard to the wife’s right of entiy under the statute 
of Henry the eighth, that if they enter after the deaths 
of their husbands, in cases where the latter have aliened 
the estates of the former, the re-possession of such 
estates will revive the powers of leasing. 


(n) Com. 39. 1 Ld. Raym. 269. (&) Com. 40. (c-) Doe 

clem. Sutton v. Harvey, 1 Bam. and Cress. 426. (rf) This point 
is more fully cunsidcred in chapter xvi, which treats more generally 
of powers. 
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Thk subjects considered in tliis chapter are — 

I. The power of the husband to charge his ti'i/e*s 

real estates with the payment of his debts, ^c. 

II. His wijds equity to have her estates so charged 

exonerated out of his assets ; and 

III. The effect when the equity q)' redemption is re~ 

served, not to the wije hut to the husband, <§’c. 

I. From the interest which the husband acquires by 
the marriage in the real estates of his whe, it follows 
that he singly can charge them at law with his debts 
during their joint lives, but if he were the survivor, and 
intitled to be tenant by the curtesy, then the charges 
would continue during his life ; at the conclusion of 
which period they must necessarily expire with his in- 
terest in the estates. 

But if the wife join with her husband in incumbering 
her estate by demise for a term of years, by mere deed 
without a hue, the lease will be so far good as to be 
voidable only by her after her husband’s death, so that 
it may be confirmed by her by acceptance of rent, &c. 
as has been before mentioned in treating of leases 
granted by her and her husband at common law (a). 

Thus, in Goodnight v. Straphan (b"). A, in right of 
B, his wife, being seised in fee of the reversion of three 


Hiisbaiid 
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(«) Ante, p. 91. Scd. vide post, p. 1.59, innotii, (A) Cowp. ‘iOl. 
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houses expectant upon the life estate of C ; they, A 
and demised them by deed without fine to Z>, for 
ninety-nine years, at a pepper-corn rent, from C*s 
death, to secure a sum of money; and the equity of re- 
demption was reserved to A and iS. A died, and after- 
wards B allowed in account interest upon the mortgage, 
and sttrrendered one of the hquses to the executors of 
the mortgagee, and directed one of the tenants to attorn, 
and pay his rents to them. It was determined that by 
the act of surrender, and the directions to attorn and 
pay rent to the executors of the mortgagee, the lease 
was acknowledged by the wife as h&r own, and that the 
above circumstances amounted to a confirmation of it, 
upon the ground of their being equivalent to a re- 
delivery of the deed. 

But in a prior case of Drybutter v. Bartholomew (a) 
receipt of profits and payment of interest by the widow, 
were not allowed to confirm the title of the mortgagee. 
That case was as follows : — 

The hustrand, in right of his wife, was seised in fee 
of a share of the New River water, and they joined in 
a mortgage by lease for 1000 years, by deed without 
fine, reserving a pcpper-com rent. The husband died, 
and then the widow received the profits and paid the 
interest, 'Ihe mortgagee filed a bill to foreclose, and 
insisted that payment by the widow of interest con- 
firmed the lease. But the Master of the Rolls dismissed 
Che bill, admitting that if a rent had been reserved, the 
acceptance of it would have confirmed the lease. 

The reasons upon which this case was decided do 
not appear satisfactory -first, because the wife having 
joined in the lease, it was not void, but voidable only ; 
— secondly, because the law is the same whether any 
rent were reserved or not ; — and lastly, because the same 
reason which makes the acceptance of rent a confirma- 


(fl) 2 P. Will. li»r. 
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tioU) applies to the fact of the payment of interest ; for 
as the widow was not liable to the debt, if nevertheless 
she paid the interest of it, that circumstance must be 
considered as an acknowledgment of the debt affecting 
her estate, and consequendy a confirmation of its ac- 
cessary the chaige and security, and the adoption of 
them as her own* It is conceived, therefore, that not- 
withstanding the last case, payment of interest by the 
widow’ upon a debt chaig^ on her estate by her hus- 
band, would be considered as a confirmation of the 
security (a). 

The wife is not, *as we have before seen, wholly pre- 
cluded from disposing of her real estates during the 
marriage. If, therefore, she join with her husband in 
levying a Jine of her estate to raise money to pay his 
debts, or otherwise to answer his engagements, the 
security will be good, and pbligatory upon her and her 
husband, and all persons claiming under them \ for 
although the law protects the wife during ^he coverture 
so as to invalidate the alienation of her property by 
private conveyances, unsupported by any particular 


(//) This oonclusum is hoivever very questionable. It is not sup- 
{lorted by Gooclright v. Straphan ; for in that case the Court does 
not appear to have considered the payment of interest as of any 
effect against the wife. It was lield that she could not be bound, 
except by something amounting to a redolivery of tlic deed, and the 
decision ^vas founded upon an opinion that the acts done by the wife 
to put the executors of the mortgagee into possession of the prremises 
were equivalent to a redelivery of the deed. In Drybutter t. Bar- 
tholomew, it was only held that the wife was not bound by payment 
of interest, and the decUions are* therefore n^ inconsistent, unless it 
could have been said in the latter case, that the payment of interest 
was an implied delivery of the deed. It may, perhaps, be doubted 
whether the acts done in Xloodright v. Straphan ought to have been 
considered equivalent to a re-execution of the dced»; but it could 
scarcely be contended that payment of the intCro^ coukl have that 
effect. Upon princiide it would seem singular if ilie wife were 
rendered liable to a debt, not due from her, by a mistaken payment 
of interest upon it. 
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custom, lest she might act imprudently, and against her 
inclination, under the influence of her husband ; yet, 
if upon reflection and due consideration she be anxious 
to dispose of her estate for her hu8band*s benefit, and 
express her desire to do so upon a separate and private 
examination in a Court of Justice, and after proper 
information has been given to hor of her rights, and of 
the eifoct of the act which she is about to execute, then 
after such solemnities and safeguard, the law allows her 
to pass her estate either absolutely, or as a security for 
money, as the case may be. A fine is attended with all 
these ceremonies ; by it, therefore, *she is permitted to 
convey her real estates whether they be legal (a) or 
equitable interests (Ji). For the same reason she may 
convey by common recovery (c). 

But by immemorial custom prevailing in particular 
places, a bargain and sale, &;C. by the husband and wife, 
when she is examined according to such custom, will 
bind her and those claiming under her, and be equiva- 
lent to a fine (d), and such conveyances are also pro- 
tected by an act of parliament passed in the 3 i<th year 
of the reign of King Henry the eighth (e). 

[The fine of a married woman will bind her con- 
tingent interests or expectancies by estoppel (^'). 

The declaration of the uses of a fine or recovery 
levied or suffered by husband and wife should be made 
by them jointly. If made by the wife alone it is 
void (^). But if a declaration of uses be made by the 
husband alone, either before or after the fine or re- 
covery, the wife*8 agreement to it will be presumed, 
unless' the contra|jy appears by some manifest signs of 
her dissent; and this presumed assent will give it vali- 


(o) 1 Roll. Abr. 3*17. (6) Foirest. 41. (c) 10 Co. 43, a. 

incledoit v.Nortlicote^ 3 Atk. ^30. (r/) 2 Inst. 673. (e) Chap. 

22. (/) H^ps V. Hereford^ 2 Barn and Aid. 242. (^) John- 

soil V. Cotton^ Skin. 2/5. 
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dity (a)» Her dissent may be evidenced by acts in pais, 
as by refusing to join in the declaration of uses executed 
by her husband (6), or by her declaring other uses. 

But to render the husband*s declaration of uses in- 
effectuah it seems necessary to show that she did not 
agree to it at the time, and therefore her dissent, de> 
clai’ed sometime afterwards, and after his death, is not 
sufficient to avoid it (r). 

When the husband arid wife make declarations of 
usps which are entirely different, both will be void (rj?), 
excepting that the husband's interest is bound by that 
which he has made*(e). If their declarations of uses 
differ as to the first limitations, but agree as to those 
in remainder, both are void (,/), though it has been 
suggested that the ulterior limitations may take effect 
as springing uses (g). If they agree as to part of the 
land, they will be good as to that part (/a), and it would 
perhaps be held by analogy, that if they agree as to the 
first uses, but diftcr as to the subsequent limitations, 
they would be good, so far as they coincide, though this 
point does not appear to have been decided (2). 

The wife is not competent to levy a fine without the Effect’ of fine 
concurrence of her husband, and therefore if it appears 
by the record of a fine that it was levied by a married 
woman alone, it will be voidable for error in the record, 
and will not bind her or her heirs (k'). But if she levy 
a fine as a feme sole, not disclosing the fact of her 
coverture on the record, and the fine be not avoided by 
the husband, it will be binding on her and her heirs, 
as they are estopped from averring against the record. 


(a) Beckwith’s case, 2 Co. 56. Swanton ▼. Raven, 3 Atk. 105. 
Gilb. Uses, 40. Owen, 6. (5) Webb v. Worfield, 22 Vin. Ab. 

232. (c) Dyer, 290. 3 Atk. 105. See Preston oa Conveyancing, 

vol.i, p. 314. (rf) 2C0.5/. (*?) Moor, 196. Gilb. Uses, 40. 

(y’) 2 Co. 58. (g") Preston. Conv. vol. i, p. 31^. • (A) 2 Co. 58. 

(») See Preston; Conv. vol. i, p. 314. Gilb.Uses, By Sugden, 4 1, rf. 
(i) 1 Scd. 122. 1 T,iunt. 38. 
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C(»pyholdK« 


that she was a . feme covert (o). The husband may, 
however, during the coverture, defeat the fine thus 
levied, and it is then avoided in totQt and the former 
uses restored. If the husband is intitled to bo tenant 
by the curtesy, he may also enter after the wife’s 
death (Jb ') ; but in this case it is said that the fine is only 
avoided to the extent of his interest (c). 

In some instances married women have, under par- 
ticular circumstances, been permitted to levy fines alone, 
as if unmarried. In these cases the Court does not 
make any order to sanction or give validity to the fine, 
but it is left open to the husband tO defeat it (d).3 

So also a surrender by husband and wife of copy- 
holds, when she is duly examined, will bind her and 
her heirs (e). But the husband must be a party, or 
consent to the surrender (/) , unless the copyholds be 
settled to the wife’s separate use, and then, according 
to Compton v. CoUinsony her sole disposition of them 
by surrender will be good (jg)» 


(a) Ilob. 225. 2 Bro. C. C. 388* In Compton v. Collinaon^ 1 H. 

BL 343j it was denied that the fine in tliis cose operates by estoppel, 
but it was not considered that the fine owes its effect to the misstate- 
ment on the record, which the wife and her heirs arc not at liberty 
to set right. (A) Shep. Touch. 7. (c) Preston. Conv. vol. i, 

p. 255. See Vin. Ab. Fine. T. pi. 4. 10. (f/) Moreau’s case, 

2 131. 1 205. Stead v. Izard, 1 N. 11. 312. Exporte Abney, 1 Taunt. 
37. Expartc St. George, 8 Taunt. 590. Preston. Conv. vol. i. 
p. 254. (e) Dyer, 363, A. (y*) Stevens v. Tyrrell, 2 Wils. 1 . 

(j 5 f) 1 Hen. Black. 334. The judgment in this case %vas founded 
partly on the opinion, since exploded, that a feme covert might, 
after articles of separation, be consider^ at law as standing in the 
situation of a ferae sole, and partly on the ground that a surrender 
by the wife alone might .bind her and her heirs by analogy to the 
operation of her ^ne, an analogy disclaimed in other cases. 2 Wils. 2. 
1 Ves. sen. 230. 

Siirrrndt'r of * It seems that a special custom may authorise a surrender 
copyholds by by the wife ^alone, with the assent of the husband. Taylor v. 
foiiie covert PhUlips, 1 Ves. sen. 229. Watkins on Copyholds, vol. i, p. 64. 
a one. Gilb. Ten. 322. * But a custom for the wife to dispose of her copy- 

hold estate by* surrender, without the husband’s assent. Is 1^. 
Stevens v. Tyrrell, 2 Wils. 1. Where by custom the husband 
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If then the wife suffer a sum of money to be raised 
out of her estate, and join in a fine or some such 
customary conveyance as before alluded to for the pur- 
pose, and the trust be declared to raise the money by 
sale or mortgage for her husband’s benefit^ this will 
be considered as a disposition in his favour of so much 
of the inheritance absolutely, and subject to no after- 
reckoning or claim of the wife, or of any person claim- 
ing under her (a). But— 

II. When the transaction between the husband and 


wife is merely to pledge her estate to raise a sum of 
money for him to ttnswer his necessities, or to pay one 
or more of his debts ; in such case, whatever may be 
the legal effect of the mode adopted to carry the pur- 
}>ose into execution, a Court of Equity will confine its 
operation to the true intent of the parties : and since 
the money was borrowed for the husband upon his 
wife’s estate, she will be considered in the nature of a 
surety, and intitled to have such estate exonerated out 
of his assets. 


The wife 
joining lior 
husband in a 
mtirtgage to 
raise money 
for him will 
be entitled to 
exoneration 
out of his 
estate. 


Thus in 2'ate v. Austen (A), A being seised in right 
of Ji his wife, borrowed 500/. to supply his occasions, 
and paiticularly to buy a commission in the army. In 
order to secure repayment of the sum, A and B by fine 
created a term of 500 years out of her estate, and sub- 
ject thereto, the estate was limited to the use of B in 
fee. A covenanted to pay the 500/. ; and Lord Cowper 
determined that A*s personal estate was liable to exo- 


and wife may surrender to the use of her will> the wife being 
separately examined, her .will, without a previous surrender will not 
be effectual : the surrender not being merely formal in this case, 
is not dispensed with by the statute, 55 Geo. 3, c. 192. Doe 
dcm. Netherople r. Bartle. 5 Bam. and Aid. 492. The separate 
examination of the wife for the purpose of surrendering may, by 
custom, be. taken before two tenants of the manor out of Court. 
Driver v. Thompson, 4 Taunt. 294. (a) 3 Brown C. C. 213. 

(6) I P. Will. 264. 2 Venu 639 ; ^so see the cases in the following 

references, 1 Vem. 41. 2 Vem. 604. 2 Atk. 384. 
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Whether the 
wife’s right 
to exonera- 
tion is sub- 
ject to the 
claims of the 
husband’s 
other cre- 
ditors. 


The rights 
of the wife 
and heir con- 
sidered. 
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nerate B*s estate mortgaged as above ; but that such 
mortgage should be postponed to the other debts ot A ^ 
and that it should have precedency to legacies which 
were given by A*a will. 

Hence it appears* as it is now settled* that the wife*s 
right to exoneration is similar to that of an Aetr* who 
is entitled to haVe his ancestor’s descended estate exo- 
nerated out of the personal assets from a mortg^e 
contracted by such ancestor so that as the heir could 
not* neither can the wife have the benefit of their titles 
to exoneration* when the exertion of them would de- 
feat any of the bona Jide creditors of the deceased (a). 

But since the heir claims his estate from his ancestor 
who contracted the debt* and the wife claims her estate 
by a paramount title* and not under her husband* and 
therefore not liable to any of his debts ; attention to 
this distinction is necessary to comprehend the reasons 
for the decisions in those two cases, with reference to 
the dificrent interests which the deceased had in the 
two estates, viz. the liability of the one to the payment 
of his >debts* and the exemption of the other from the 
discharge of any of them. Thus in the case of the 
heir ; — if the mortgagee were paid his debt out of the 
ancestor’s personal estate, and that fund was insufficient 
to pay the other debts, the unsatisfied creditors might 
recover out of tlie real estate in mortgage what had 
been taken by the mortgagee from the personal funds* 
by being permitted to stand in the mortgagee’s place, 
and to make use of his security ; the real as well as the 
personal estates having been the property of the debtor* 
the deceased ancestor. But in the case of the / — 

as the estate in mortgage for the husband’s debt was not 
his but her property* and therefore not liable to his 
debts, this cirauity cannot take place ; and accordingly 
Lord HardTrickCt in Robinson v. Gee in allusion 
to this point, expressed himself thus : It is a common 


(a) 3 Browo C. C. 21 1. 


( 6 ) 1 Ves. Sen. 2»2.' 
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case for a wife to join in a mortgage of her inheritance 
for a debt of her husband : after his death* she is in- 
titled to have her real estate exonerated out of his per- 
sonal and real assets* the Court considering her estate 
only as a surety for his debt* and none of his creditors 
have a right to stand in the place of the mortgagee to 
come round on the wife’s estate.** Probably it was for 
want of this power* and in consequence of the rule that 
the equities of the wife and of the heir are in principle 
the same, that in the above case of Tate v. Austen^ it 
was decided that the wife’s right to exoneration should 
be postponed to the husband’s other creditors ; which 
was in effect placing her in the condition of the heir. 
But in the following particular* her right of exonera- 
tion as settled by the last case in giving her a preference 
to general legatees exceeds that of the heir, for against 
him legatees as well as creditors are permitted to stand 
in the mortgagee’s place (a) : this advantage given to 
the wife appears to be the consequence of the inability 
to subject her estate by circuity as above ;* the effect of 
which, although allowed to creditors, is not extended 
to volunteers as legatees (^). 


(a) Bunb. 137> Lutkins v. Leigh, Forrest. 53.— Rider v. Wager, 
2 P. Will. 329—^35. 

(5) The reports of the ease of Tate v. Austen do not state the 
principle upon which it was decided, that the amount of the 
mortgage, which was addkll^ed to be a debt due from the husband, 
was to be postponed to his other debts. The decision appeats 
to have been saUctioned by Lord Thurlow in Clinton v. Hooper : 
according to the report in i Ves. Jun. 189, his Lordship speaking 
of the wife's right to exoneration, said that the cases obliged him 
to^nt it in the same way as between heir and executor ; for this 
reason, that an assumpsit between husband and wife Would not 
be raised more in equity than at law. If this reason were con- 
clusive, it would be difficult to say why the wife should in any case 
be intitled to claim this exoneration. But, if on the pthenr hand the 
law considers the wife when mortgaging her property for her hus- 
band's debt to stand in the situation of a surety, ^t seems to follow 
thatdiemust be invested with the usual rights of a surety, and there* 
fore that she must be intitled to the benefit ofthe securities as against 
VOL. I. L 
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security. 
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If the debt were originally the husband’s, and the 
mortgage of his wife’s estate securing it were paid off 
by him, and he borrows another sum of money upon 
security of the same estate, then whether the wife does 
or does not join in the second mortgage, his assets will 
be liable to exonerate her estate ; since, the original 
debt being the husband’s, it ever afterwards continued 
to be so, for the change of securities made no alteration 
in that respect ; and the husband cannot by any direc- 
tion in his will ordering his personal estate to be -ap- 
plied in payment of all debts, except mortgi^e debts, 
exempt the application of that fund to exonerate his 
^vife’s estate. 


her husband’s estate, and to receive satisfiiction of the debt according 
to its degree. This is the view of tbc question whicdi has been taken 
in several cases. In Partcrichc v. Powlet, 2 Atk. 384, Lord Ilard- 
wicke lays it down that the wife paying her husband’s mortgage 
debt by a loan of money out of her separate estate, is equally intitled 
to stand in the place of a mortgagee as a stranger ; and that if she 
joins with him in charging her estate, she is in like manner intitled 
to stand in the place of the mortgagee, and to be satisfied out of her 
husband’s estate. . The expressions of Lord Hardwicke in Robinson 
V. Oee, cited in the text, are to the same effect. He states that 
slic is intitled to satisfaction out of the real and personal assets of 
the husband's, thus treating her as a specialty creditor: he adds 
that her estate is only a surety, and that the other creditors of the 
husband cannot stand in the place of ^1^ mortgagee against her, a 
right which they would of course have if they were intitled to a pre- 
ference in the administration of the husband’s assets. In Kinnoul 
V. Money, 3 Swan, 21 7, n. Lord Camden considers it in the same 
manner; the Court, as he expresses it, dissolving the marriage quoad 
the transaction. In the recent case of Aguilar v. Aguilar> 5 Mad. 
4 1 4, the wife joined her husband in granting an annuity chaiged 
upon her separate estatci and also upon a fund to which the husband 
Avas intitled jure mariti. It was held that she was intitled to have 
the latter fund applied towards payment of the annuity, (in exonera- 
tion of her separate estate) not only fis against her huslwd, but as 
against his Assignee under the Insolvent Debtors’ Act, and as against 
persons in whosj^ favour he ha4 Subsequently charged it. aljMi 
Pitt V, Pitt, 1 Turn. Ch. Rep. 180. 
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Accordingly, irvAstUy v. Tankerville (<i) the wife’s 
estate being in strict settlement, with the nltimate 
limitation to her and her husband in fee, with a power 
for them to revoke the old and appoint new uses, they 
mortgaged the premises for five hundred years to secure 
3000/., with a reservation of the equity of redemption 
to the husband, or such other persons to whom the 
freehold and inheritance should belong. The mort- 
gage having been paid off, the term was assigned by 
deed in trust for such uses as the husband should ap- 
point ; and in default, to attend the inheritance ; but 
the wife was not a party to the deed. The husband 
afterwards borrowed 3000/. upon security of the estate, 
and by his appointment the term was assigned for the 
benefit of the mortgagee, and the husband covenanted 
for payment of the money. He then made his will, 
and ordered that his person^ estate, not otherwise dis- 
posed of, should be applied in payment of his funeral 
expenses, debts, and legacies, except such debts as were 
secured upon and might affect any of his estates in A., 

&c., whereof he was not seised in fee-simple (meaning 
the wife’s estate in mortgage). Lord Thurlow was of 
opinion, that the 3000/. was the husband’s debt, and 
that his assets should exonerate the wife’s estate ; his 
Lordship therefore dismissed the bill which was filed 
to subject her estate to the payment of the debt, but 
without costs. 

The debt affecting the wife’s estate must be that of No exoners- 
the husband, or her claim to exoneration will fail : so 
that if a debt were contracted by her before marriage, is applied to 
and she and her husband joined in a fine and mortgage or^no" 
of her estate to a person who advanced money to pay affecting her 
off such debt ; or if a mortgage subsisted upon the. before 
estate at the time of the marriage, and she and her hus- 
band joined in a transfer of it to some other person. 


(a) 3 finnmC. C.‘545. 1 Cox, 82. 

I. 2 
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and the husband covenanted to pay the money; in 
none of these, or the like cases, will his assets be liable 
to exonerate the estate, because the debt affecting it 
never was his debt, the money never came to his hands, 
and his covenant will not have the effect, contrary to 
the fact, of making that the debt of the husband, 
which was not so originally (a). 

Thus, land descended to the wife subject to a mort- 
gage ; the mortgage was assigned, and the husband 
covenanted to pay the money to the assignee. It was 
decided, that as the debt was not the husband’s, his 
]>ersonal assets should not exonerate the wife’s estate ; 
and the covenant was considered as an additional se- 
curity only for the satisfaction of the lender of the 
money (A). 

According to Lord Thurlow*a opinion, in Clinton 
V. Hooper (c^ it would seem, that if the money bor- 
rowed upon the wife’s estate were paid or transferred 
to her with her husband’s privity, so that she might 
dispose of it as she pleased, and 'instead of spending 
she preserved it, and had the power of disposing of it 
by will as if she were unmarried ; then, although the 
Court will not infer an equitable assumpsit, contrary 
to the tenor of the obligation subsisting between hus- 
band and wife, who cannot contract with each other 
without the intervention of trustees ; yet, as she had the 
sole controul over the money, and it never was the hus- 
band’s during her life, the principle that the debt was 
not the husband’s would apply, and therefore would 
exempt his estate from exonerating the security affecting 
his wife’s under the above circumstances ; and that if, 
by a distinct transfer and independent transaction, with- 
out any relation to the original matter, she gave the 


(a) As to tbe effect of the husband’s covenant, see 9 Mod. 12. 
20. ArnUL 1Z3. 1 Bro. C. C: 454. 2 Bro. C. C. 57 -t101. 152. 

14Ves.4I7. 

(5) Bagot T. Oughton, 1 P. Will. 347. (e) I Ves. Jun. 188. 
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money to her husband, that dreumstance would not 
probably reach back to the original contract, so as to 
make the husband the original debtor, and to ground 
the wife’s right to exoneration upon the principle, that 
payment having been made to the wife was, in the 
common legal sense, payment to her husband. 

But suppose part of the sum borrowed on security If part of tlic 
of the wife’s estate to be the debt of the husband, and 
the remainder of the money to be applied in payment bmul’s debt, 
of debts owing by the wife dum sola^ or to which the 
estate was liable previously to the marriage ; in that rij^bt to 
case it seems that the general rule is applicable, and attaciic^ ^ 
that the wife will be a creditor upon her husband’s 
estate for the proportion of the debt received by him. 

But if, from the nature and the circumstances of the 
transaction, it appears or can be inferred to have been can btrcon!^ 
the intention of the parties that the wife’s estate should Mcrtwl with 
be solely liable to discharge the whole sum borrowed, 
as in the instance of the mortgage having relation to the wife’s 
the settlement of the estate by the agreement of the thc^wlfe wdl 
parties upon the marriage (a) ; there, since an in- be in- 
ference may be drawn that ^ph agreement extended exoner^iou. 
to the subsequent mortgage, ank that it Was stipulated 
that the sum to be borrowed should be charged upon 
and borne solely by the settled estate, such a case will 
form an exception to the general rule, and exempt the 
husband’s estate from the wife’s general equity. 


(a) Or if such intention can be inferred from a settlement of the 
estate contained in the mortgage deed, or made at the same time. Thus 
in Lewis v. Nangle, Ambl. 150, Lord Hardwicke said, that there 
was no instance of considering the husband answerable to the wife’s 
estate for the money borrowed, when a settlement was made at the 
same time with the mortgage either before or after the marriage. 
For the distinction between the cases in which the. transaction is 
considered as a mere mortgage, and those where^the deed is (Xni- 
sidered to furnish evidence of an intention to alter the relative rights 
of the husband and wife, see Innes v. Jadcson, post. 
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According to this distinction, the apparent dis- 
agreement of the cases of Lewis v. Nangkt and Lord 
Kihnoul v. Moneys may probably be reconciled. 

The former case was to the following effect 

Mrs. y angle (o) was before her marriage with the 
defendant indebted to several persons, and intitled to 
the inheritance of lands charged with the payment of 
sums of money. She, before her marriage, entered 
into articles, by which the premises were to be settled 
to the husband for life sans waste, remainder to the 
wife for life, remainder to the issue of the marriage, 
with remainder to the wife in fee. The marriage took 
effect } and the husband being pressed for the payment 
of the wife’s debts, and having also occasion for a 
further sum of money, he and his wife borrowed 1300/. 
of the wife’s sister, and secured it by a mortgage of the 
wife’s estate. He also covenanted for payment of the 
whole money, and executed a bond conditioned for the 
payment of dt according to the provisoes in the mort- 
gage. Sufyect to this mortgage the lands were settled 
to the husband for life, remainder to the wife for 
life, remainder to the issue of the marriage, remainder 
to the wife’s sister (the mortgagee) in fee. Mrs. Nangle 
died without issue ; and the plaintiff^ the devisee of 
the wife’s sister, filed his bill against the husband for 
payment of the mortgage money. But Lord Hard- 
wicke dismissed the bill, so far as it sought to compel 
the husband to exonerate the estate, and directed him 
to keep down the interest during his life. 

His Lordship considered this case an exception to 
the general rule ; and it seems that, as the estate was 
settled subject to the mortgage, it was reasonable to 
infer an i^reemcnt between the parties, that the estate 


(a) Ambl. ISd. but better reported 2 P. Will 664. in notes, ed. 
by Cox. I Cos, Rep. 240. See I BligU. 122. 
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ehould be settled cum onere, especially , as the ultimate 
limitation in fee was by the same settlement made in 
favour of the mortgagee. 

The case of Lord Kimtotd v. Monty was as fol- 
lows 

Miss Earl (jo) had a real estate, which was itself 
subject to a certain extent, and the general estate of 
her father, subject to the amount of ^00/. Before her 
marriage it was mortgaged to Wyat for that sum, being 
her own debt, or, more properly, that of her ancestor. 
After the marriage, when it was settled in very strict 
settlement, with only a power after the limitations for 
life and in tail (which limitations in tail were gone by 
the death of the son while an infant) to charge by will, 
and to act upon it during coverture, as fully as any 
woman could receive such power by settlement, the 
husband had occasion to jraise 3000/. upon the estate \ 
that was done by fine, and not by virtue of her power ; 
for then it would not have affected it i^ his life, nor 
indeed in hers : but that sum was afterwards raised for 
his benefit ; and their mortgage was made for the 'whole 
sum, which was 7000/., and 1000/. interest incurred, 
in all 8000/. This was expressed to be *done by virtue 
of her power. Lord Hardwicke referred it to the master 
to see what was raised for the wife's debt, and what 
for the husband's use. In VjQy* before the report, it 
came on for a re-hearing before Lord Camden^ and it 
was insisted, that the reference was wrong ; but, worse 
than that, that there ought to have been an immediate 
decree j and that the whole ought to have been charged 
upon the estate of the wife. But Lord Camden saw 
no reason to overturn that interlocutory decree ; and. 


(a) Stated in the words of Lord Tkurlow, in l.Veit. Jun. 186. 
See the note of this case in 3 Swan, 202, «. frtnn %vhich it appears 
that the mortgage for 2500/. was treated for b^ore the marriage, 
but executed afterwards. 
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therefore, at his recommendation, the .parties agreed 
that it should be confirmed, and the cause was to. stand 
for further directions ; and he confirmed the decree m 
omnibus ; and particularly said, that the wife’s estate 
was not to be subject to any part, except what was for 
her; and that l,ems y,-N angle turned upon different 
circumstances, not upon the general principle. 

What these circumstances were, will appear from the 
observations which have been made upon that case.' The 
case of Lord Kinnoul v. Money seems to be devested 
of all the particularities which converted the former 
into an exception to the general rule. Thus in Kinnoul 
V. Money t the husband’s debt does not appear to have 
been in contemplation previously to the marriage, nor 
to have formed the subject of treaty in regard to the 
settlement of the estate ; so that no inference could 
arise, or intendment be made of any stipulation or un- 
derstanding among the parties, that . the money, which 
it appears th^ husband subsequently wanted, should be 
exclusively borne by the wife’s estate. This case also 
. wants the circumstance, and consequently the inference 
deducible from it, of the ultimate limitation in fee of 
the settled estate being made in favour of the mortr 
gagee. 

Evidence is But the above determination of Lord Hardmcke, 
^m^ble to jjj Jjord Kinnoul v. Money, and confirmed by Lord 
whether the Camden, decided by inference this point — ^that if it do 
mon^^ raised not appear from the deed to lead the uses of the fine, 
husbtmdOT money borrowed was the debt of the wife, 

his wife. such fact may be proved atiunde ; for if this evidence 
were not admissible, it is obvious that the reference to 
the master to inquire what was raised for the wife’s 
debt, and what for the husband’s, would have been 
erroneous. 

would seem that evidejuce of parol declarations 
of thewifeof hy the wife, that she had agreed to give the proceeds 
her agree- of .(be estate; or the money charged upon it, to her 
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Ihusband, would be inadinisslble to repel her equity to 
exoneration out of his estate, as I infer from the case 
of Cfinton v. Hooper (a) : and in l-'ote v. Austen (ti), 
although it was there insisted that the money chained 
upon the wife’s estate was a gift from her to him, it 
did not prevail. 

But the wife may exclude herself from her right or 
claim^ upon her husband’s assets, when she induces his 
executor to administer them in paying legacies, upon 
her professions that she did not intend to assert her 
title to exoneration out of her husband’s estate. 

Accordingly, in the case of Clinton v. Hooper^ so 
frequently referred to, the widow told her husband’s 
executor, that she did not mean to claim her right of 
exoneration ; and she desired him to proceed in paying 
the legacies. Notwithstanding all the legacies, except 
two small ones, had been discharged prior to this de- 
claration, Lord Thurlow determined, that she had 
waived her equity ; and he dismissed the bill which she 
had filed to have her estate exonerated out of her hus- 
band’s assets. 

III. In instances where the husband and wife have 
mortgaged her estate for the payment of his debts, 
it has occurred that the equity of redemption has not 
been reserved to the wife, but to her and her husband, 
or to the survivor of them j and it has been considered 
that such a reservation would in no case be permitted 
in equity, but that the husband would be in that Court 
a trustee for his wife, upon the principle, that, for her 
protection it was necessary, in order to effect an altera- 
tion of her interest in the equity of redemption in her 
own estate, there should be some expression in the 
recitals of the instrument that a new settlement of the 
property was intended ^ and it was not sufficient to 


meat to 
make a gift 
of the money 
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band are in- 
admissible. 
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waived. 


Effect upon 
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is not re- 
served to her. 


(n) 1 Vea. Jnn. 173. 3 Bio. C. C. 201, S. C. (&) 1 P. Will. 266. 


Equity qf Redemption on , [Chap. 4. 

collect such intention mOrdy from the' limitations in 
the deed, but, on the contrary, that something was re- 
quired to appear upon the face of the instrument, 
which, showed the wife to have understood what those 
limitations were ; and this was Lord Eldon*s opinion, 
in the case of Tnnes v. Jackson (a), which has lately 
been reversed in 'the House of Lords (ft). But when 
it is considered that the common law permitted the 
wife, as has been observed, to dispose of her real estate 
by fine as she pleas^, and even to her husband, it 
seems but reasonable that when such a fine is levied, and 
the uses declared, they should not be controlled in 
equity, except when fraud or mistake form ingredients 
in the transaction. When, therefore, a reservation of 
the equity of redemption of the wife’s estate upon a 
mortgage by her and her husband, other than to her- 
self, will and will not be binding upon her, may, it is 
presumed, be resolved by attending to the two follow- 
ing propositions : 

1. The more 1. When the mortgage deed contains no limitations 

estate beyond the security, and reserves the 
redemntion equity of redemption to the husband alone, in that case 
wife’s original sole interest will be preserved .to her, 
^ange wife's upon the principle, that she being the sole owner of 
interest. estate, the mere form of the reservation of the equity 

of redemption is insufficient of itself to alter or change 
the prior title to the property, for the circumstance of 
the reservation having been; made otherwise than to the 
owner of the estate (the wife in the present instance), 
is presumed by law to have originated either in the in- 
accuroxy of the language of the clause, or in the mis- 
take of the person who prepared or engrossed the deed ; 
neither of which circumstances is allowed to prejudice 
the person having the prior title : — But, 


(a)* 16 Ves. 356. 


(5) 1 Bligh. 104. 
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2. When the mortgage deed contains a Mtdemient 
of the wife’s estate, and the mortgage, or the form of 
reservation of the equity of redemption, has nothing to ar^sti^ 
do with the subsequent limitations of the property, but 
is perfectly distinct from them, as where the mortgage of the mort- 
is for a term of years, and the limitations apply to the 8®8®* 
inheritance, in that case these limitations, through the 
medium of the wife’s fine, will take effect ; and the 
persons intitled to redeem will be, not the wife under 
her prior title, but the persons interested in the estate 
under the uses or limitations contained in the mortgage 
deed. 

I shall endeavour to illustrate these two propositions 
from the cases which have been determined. 

1. The authorities to be arranged under the first 
proposition are as follow : — 

The first case that decided this species of resulting 
trust in equity in favour of the wife, upon transactions 
of this nature, was Broad v. Broad (a), /letermined in 
the reign of Charles the second. 

There the husband settled houses in Bread-streeU 
producing 350/. a year, to the use of himself for life, 
remainder to his wife for life for her jointure, with re- 
mainder over. In the year 1666 the houses were de- 
stroyed by fire, and the husband being unable to rebuild 
them without a loan of money, induced his wife to join 
with him in a fine sur concessit for a long term of years 
to secure the money to be borrowed, and he agreed 
with her that the fine should not operate to her pre- 
judice, but that she should redeem, paying the interest 
of the money. 600/. were borrowed of if, and a fine 
levied to him by husband and wife for ninety-nine 
years. B redemised the tofts of the burnt houses to 
the husband for ninety-eight years, at a yearly rent of 


(a) 2 Chan. Ca. 98, 161. 
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56/., and to repay the 600/. at a thne, &c. (the form 
in which such kind of mortgages was then made). 
The houses were rebuilt, and the husband settled them 
with other lands on himself in tail, remainder in tail to 
his brothet, C, charged with portions for his daughters, 
and died in the year 1674, having appointed C his 
executor : his personal estate being insufficient to pay 
all his debts, C, as his surety^ was responsible to the 
amount of 1600/., took possession of the houses, dis* 
charged the 1600/., and paid the interest of the mort- 
gage until the year 1681, when the widow filed a bill 
to redeem the mortgage, &c. In resistance of this 
claim, it was contended that by the redemise of the 
houses to the husband, th^y were assets at law to pay 
his debts ; and the agreement was resisted on the 
ground of its resting in parol, of which the defendant 
had no notice before the bill was filed. In reply, it 
was insisted for the widow, that the equity of re- 
demption properly belonged to her, and that her hus- 
band could not discharge it by any subsequent act. 
The then Chancellor decided that she was intitled to 
redeem the houses upon paying a third part of the 
principal debt,* but none of the profits received by the 
defendant prior to the commencement of the suit, he 
having had no notice of the agreement before that time 
(his Lordship proceeding entirely upon the agreement), 
and C was to pay the remaining two-thirds of the debt, 
and the widow’s personal representative was to be re- 
imbursed if she paid more than her one-third, and died 
before it was again received by her. The case having 
been afterwards reviewed by Lord Keeper Ndrih, he 
confirmed the decree, and gave the following reason : 
** that when the wife joined in the fine sur concessit of 
her jointure in order to a mortgage security, it was not 
an absolute departure with her interest ; but there re- 
sulted a trust for her, when the security or mortgage 
was paid, to have her estate agmn, as if it had been a 
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mortgage upon condition, and the money had been 
paid at the day.” 

The above case has been particularly stated, as it 
may be considered the first that established the prin- 
ciple upon which the first proposition is founded, and 
which principle has been considered in all’subsequent 
cases. The last case determined upon that principle 
was Ruscombe v. Hare (a), and which was to the fol- 
lowing effect ; — 

At in the year 17^9, mortgaged his estate to R for 
800/., at 4/. 10s. per cent, interest, and covenanted to 
levy a fine, the uSes of which were to enure to the mort- 
gagee in fee, subject to redemption. The fine was 
levied, and in the year I76S A charged the estate with 
a further sum of 450/., borrowed of J3, at 4/. 5s. per 
cent, interest. A devised all his lands to his wife, C, 
and died in the year 17C4. C married Z>, and they, 
in the year 1796, consolidated the two mortgages, 
agreed to pay interest at 5 per cent, on the whole sum, 
and executed a new security to J3, discharged of the 
former proviso for redemption, but subject to re- 
demption by /), in which event the re-conveyance was 
to be made to him in fee : B and his wife declared that 
all prior fines, &c. and a fine covenanted to be levied 
by them (which was afterwards levied), should enure 
to the use of the mortgagee in fee, subject to the con- 
dition of redemption. The question was, whether the 
reservation of the equity of redemption to the husband 
by the deed, in I766, intitled him to the estate ; upon 
the solution of which question depended the title of a 
purchaser from him of part of the premises. And it 
was determined against the purchaser, upon the prin- 
ciple that the mere proviso for redemption to the hus- 
band should not alter the wife's prior right; con- 


(a) (S Demi's Pari. Cs. 1 . . 
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sequently the purchaser’s title, as claiming under the 
husband, was defective. 

It is observable, that in the last case the only altera- 
tion attempted to be made in the wife’s interest in her 
estate was in the Jbrm of reserving the equity of re- 
demption, which, for the reasons before mentioned, is 
not permitted to devest her of her title to redeem, 
which was incident to her prior right of ownership. 
But — 

2. If the form of the proviso of the equity of re- 
demption in the last case had nothing to do with the 
limitation of the estate, it is presumed, upon the prin- 
ciple stated in the second proposition, that the decision 
would have been the reverse of that which was pro- 
nounced. The cases upon that subject are as follow 

In Rowell v. Walley (cl) A and wife joined in a mort- 
gage of lands which had been settled upon her for a 
jointure by her first husband. In the mortgage deed 
A covenanted to levy a fine for further assurance, and 
it was declared that if he and wife, or either of them, 
or their heirs, executors, &c. should discharge the debt, 
the fine should enure to husband and wife, and the 
survivor of them, remainder to the right heirs of the 
husband. (This declaration, the reader will observe, 
is an instance of a settlement of the estate distinct from 
the proviso for redemption, and was a declaration of 
what should become of the estate after the mortgage 
was satisfied). The fine was levied, and A died. The 
question was, whether his widow was intitled to redeem 
in respect of the estate reserved to her by the mortgage 
deed and fine, or in respect of a resulting trust under 
her prior title ; and the Court showed, by its decree, 
that her title to redeem was as tenant for life under the 
deed mid fine, and that the heir of the second husband 
would be idtitled to the estate after her death. 


(o) 1 Ch. Rep. 116. See also Lewis v. Nangk, sepra, p. 150. 
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The principle of the last determination sehms to 
have been alluded to in the case of the Earl and 
Countess of Huntingdon, reported in Vernon (o ') ; but 
the last and solemn decision upon the subject was made 
by the House of Lords in the case of Jackson v. Ifmes(Jb), 
upon appeal from the decree of Lord Eldon ( t). 

There, by a settlement in 1743, made previously to 
the marriage of A with his wife B, B*s estate, con> 
sisting of two farms F and G, was settled to the use of 
A for life, remainder to B for life, remainder to the 
first and other sons of the marriage in tail male, &c. 
with the ultimate •remainder to B in fee. A power 
was reserved to A and B during their joint lives, to 
revoke, as therein mentioned, the old, and to limit new 
uses of that estate. There were issue of the marriage, 
but they died before their parents. In November 
1745, A borrowed of C 200/., to secure which A and B 
demised the lands for lOOO years to C, reserving the 
equity of redemption to themselves or either qf them, 
their or either of their heirs, executors, administrators, 
or assigns. The effect of which transaction would be 
an execution of the settlement power in favour of the 
mortgagee to the extent of his debt, by a, revocation of 
the old uses, so far as was necessary for that purpose, 
and no farther j so that according to the first pro- 
position, the persons who would have been intitled to 
redeem the estate, if there had been nothing more in 
the case, would not have been the heirs or personal re- 
presentatives of A and B, but the persons who were in- 
terested under the settlement. But in December 1745 
and January 1746, A borrowed of C an additional sum 
of 400/., which by two deeds of those dates was changed 
upon the estate for the residue of the term, and a 
proviso for redemption, similar to that contiuned in the 
original mortgage, was reserved, after dischaiK*^^ 


(a) V<d. II. p. 4S7, and S Bro. Pari. Cs. 1, oct. ed. 
lb) 1 Bligh. 104. (c) 16 Ves. 356. . 
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power to redeem reserved in such original security ; 
and it was declared, that the term should be void on 
payment of both sums with, interest. A and B co- 
venanted to levy a fine (which was afterwards done), 
the uses of which were declared by the mortgage deed 
to enure to C during the term, subject to the proviso 
for redemption, and after the expiraHon or deter- 
mination of such term to the use of A. and Bfor their 
lives, and during the life of the survivor, and^ after 
both their deaths to the use qf the heirs qf their bodies^ 
and for default qf such issue to the use of the right 
heirs qf the survivor qf A and B.*’ -The mortgage was 
discharged by A, who took an assignment of the term 
to himself. And the question was, whether the per- 
sons claiming under the wife were intitled to redeem 
the mortgage, which had been dischai^ed by the hus- 
band, and to hold the estate in opposition to the limi-* 
tations contained in the Idtter mortgage deeds; or 
whether the persons deriving title under the husband 
(who upon the events which happened had acquired the 
inheritance of the estate under the fine and the limi- 
tations contained in those instruments) were intitled te 
the estate? The deteimination of which claims de- 
pended upon this prior question, viz. whether under all 
the circumstances of the case, a trust of the inheritance 
in the whole resulted to the wife after payment of the 
mortgage debt, according to the first proposition be- 
fore stated ; or whether such trust was repelled by the 
manner in which the estate was limited in the mort- 
gage deeds after satisfaction of ^e debt, according to 
the second proposition before also stated ? ' Lord Eldon 
decided in the Court below in favour of the c lai mants 
under the wife, upon the principle, that the property 
being the wife’s and the transaction a mortgage, the 
right of the, wife to the estate subject to the mortgage 
could not be altered, exc^t it were apparent on the 
face of the deed, from express declaration, or something 
equivalent to it, that more was intended to be done than 
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merely to make a mortgage. His Lordship must, 
therefore, have been of opinion, that the limitations of 
the estate, whatever they, might be, could not afford 
that manifest intention 'equivalent to declaration, that 
the estate after satisfaction of the debt should go in 
any other coiurse than to the wife and her family ; for 
if his Lordship had entertained a contrary opinion, the 
present seems to be a case in which he would have 
probabfy ■ decreed against the claimants under the 
wife. From the above decree the persons deriving 
title under the husbimd appealed with success, and it 
is upon the authonties before stated, and Lord Redes- 
daWs elaborate argument in the last case, that the two 
propositions on this subject, and before stated, are 
founded (a). 


(a) See ^he form of a mortga^ of the wife's estate in Append. 
No. 3, Vol. ii. See also the form of a farther charge upon the same 
estate^ in Append. No. 4. • 
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CHAPTER V. 

THE HUSBAND’S INTEREST IN AND POWER OVER 
HIS WIFE’S PERSONAL ESTATE. 

In treating of these subjects, I shall proceed to con- 
sider, — 

I. The interest ’which the husband has in- the per- 

sonal estate and real chattels ’which belonged to 
his ’Wife before mqrriage ; and her power of 
disposing of them in contemplation of the mar- 
riagCt ’without her husband* s privity^ 

II. The husband* s interest in and power o’oer the 
personal estate and real chattels which are in 
his ’wife*s possessio];; at the time of the mar- 
riage, and such as she becomes possessed of 
during its continuance ; and the effect of the^ 
wife*s WILL made with his consentj and by his 
authority. 

III. The interest of the husband in and jkis*power 
over tite personal estate and real chattels which 
his ’wife is possessed of or intitled to as execu- 
trix or administratrix; and his liabilities in 
respect <f them. — Andy 

IV» The husband* s interest in and power over such 
of his wife* s personal estate and real chattels as 
are not in possession, but are immediately re- 
coverable by action at Uvw or suit in equity. 

I. The interest which the husband has in the per- 
sonal estate and real chattels (a) which belonged to his 
wife before marriage, and her power of disposing of 


(a) The obserAtions in this section apply to settlements of the 
wife's real estates made previously to hop marriage, as well as to 
settlements of her personal estate and chattels real. 
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them in contemplation of the marriage without her 
husband’s privity. 

This interest of the husband is founded upon the A woman not ■ 
good faith which ought to subsist inviolable in relation ** 

to so solemn a contract as that of marriage. . In strict- her pnmertj 
ness the husband can have no right to any of his wife’s “ 

property previously to the solemnization of the mar- then in 
riage. Before marriage, therefore, the wife is at 
liberly to settle or dispose of her fortune as she pleases, 
provided it be done with no improper motive, nor to 
deceive the person who is then addressing her with a 
view to their union. But ^jfception will be inferred if, 
after the commencement of the treaty for marriage, the 
wife should attempt to make any disposition of her 
property without her intended husband’s knowledge or 
concurrence. The injury he would sustain, if such a 
transaction were to be sanctioned, is obvious ; for since 
the wife’s apparent fortune in addition to his own may 
be a weighty consideration and inducement for en- 
tering into the contract, the happiness of both might 
be endangered, if, after the treaty began under such 
calculations aUd persuasions, the wife should be en- 
abled, prior to the marriage, to disappoint them by 
disposing of or abridging her interest in the property 
that belonged to her. It is presumed, therefore, that 
without the consent of the intended husband the law 
will not permit any disposition of the wife’s fortune to 
be made before the marriage then in contemplation ; 
and that under no circmnstances after a treaty for a 
mamage has commenced, will any such voluntary dis- 
position of her property be binding upon her subsequent 
husband. In the absence of other instances of fraud, 
the time when the disposition or settlement was made 
must decide its validity, and attention to this circum-f 
stance will, as it is presumed, reconcile the principal 
cases. In the Countess of Strathmore v. Bowes (a). 


(a) 1 Ves, Jun. 28. 
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Lord Thurloxv “ A conveyance by a wife, what> 
soever may be the circumstances, and even a moment 
before the marriage, is prima facie good, and becomes 
bad only upon the imputation of fraud. If a woman, 
dvcrmg Xki^_ course of a treaty of marriage with her, 
make, without notice to the intende'd husband, a con- 
veyance of any part of her property, I should set it 
aside though good prim& faciey because affected with 
that fraud** 

In Hoxoard and Hooker (a), a widow, prior to her 
second marriage, made a settlement of her estate, with- 
out the privity of her seciqipd husband ; and he having 
married her in confidence of her having that estate, the 
settlement was set aside. 

That settlement was made in contemplation of the 
second marriage, and came within the above rule ; there 
were also special circumstances of fraud upon the hus- 
band which were considered by the Court in pronounc- 
ing its judgment. 

InCarleton v.ThpJSar/of Dorset (^b), LadyDayril/, 
before her marriage and without her husband’s know- 
ledge, conveyed her estate to trustees, to permit such 
persons to receive the rents as she, whether sole or 
married, should appoint. It. was decided, that the set- 
tlement could not be supported against the husband. 
Besides the probability in the last case of the settlement ' 
being made during the time of the husband's addresses, 
it is stated in Mr. Coa^s report, that the wife had 
assured her intended husband that he should enjoy her 
estate (c). Here then was a plain deception, which 
alone would vitiate the transaction ; and a similar 
deception appears to have been practised in the case of 
Cotton V. King (rf). 



(a) 2 Ch. Rep. 81 . 1 Eq. Ca. Abr. 59. S. C. (i) .2 Vem. 1 7- 

Sec also Poolson v. IVelliiigton, . 1 P. Will. 635,. Lance v. Norinan, 
2 Ch. Rep, 79. ic) 2 Cox, 33. .(</) 2 P. Will. 369, 674. 

Afos. 269. 
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But it has been considered, that if at any time before 
marriage solemnized, the wife settle all or part ' of her 
property uppn her cluldren by. a former husband, such 
settlement will bind the second husband notwithstand- 
ing he were ignorant of it, until after the ceremony 
took place ; but this, although countenance probably 
by an old case next stated, seems to be contrary to 
principle, and to the rights of tUe husband, which, for 
his protection, have refation to the commencement of 
the treaty : and when it is remembered, that from such 
period, no clandestine transaction of. the wife to the 
prejudice of her 8ubsequen| husband is allowed to be 
effectual against him ; it would seem that a settlement 
made upon those children by the wife at the time when 
she contemplated marriage with her second husband, 
could not be supported against him, supposing him to 
have been ignorant of it jintil after his marriage. 

The case last alluded- to, and mentioned as a proba- 
ble authority against this doctrine was, as it is reported, 
to the following effect }— - 

A widow, before she married again, assigned the 
gi'eatest part of her estate as a provision for her 
children by her first husband. It was* insisted for the 
second husband, that the deed, having been made a 
little before the marriage, was fraudulent. But the 
Court was of a contrary opinion, and therefore sup- 
ported it, deeming it a conscientious thing in the wife, 
to provide for such children before she placed herself 
under the power of a second husband (//). 

There certainly could be no objection to the objects 
of* the settlement ; the fault is the fraud committed by 
it upon the second husband. If it be inferred from 
the statement in the last case that the deed was made 
a day or two, or a week . before the second marriage ; 
then the decision and Lord Thurlo’ve^& declaration in 


(«) Hunt V. Matthews, 1 V’crn.^408. 
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Strathmore v. Bowes are at variance (a). But if it 
may be presumed that the transaction took place before 
such marri^e was Jn contemplation (and the statement 
is general in the report), then this decision will be 
consistent with the distinction which has been made, 
and from which it is a necessary consequence. — 

That when there is no possibility of any deception 
upon the second husband, as where a woman being de« 
sirOus to make provision for her children by a former 
husband does so shortly after the death of the first, and 
prior to any treaty of marriage with a second husband, 
with a view to place it out of her power upon a future 


(a) " The question in all the cases,” observes Lord Thurlow, 
is> whether the evidence is sufficient to raise fraud.*' L Vcs. Jun. 
28. Mr. Justice Buller in the same case said. Fraud consists in 
falsely holding out that a woman has an estate unfettered^ and that 
the husband will be of course intitlcd to it. No case has yet esta- 
blished that all « conveyances by a wife before marriage arc void^ 
merely because not communicated to the husband.** 2 Bro. C.C. 350. 
It may be inferred^ that though a conveyance made during tlie treaty 
of marriage is prima Jade fraudulent^ yet the case must be decided 
upon a view of all the circumstances of the transaction. 

In King v. Cotton^ 2 P. Will. 674, the reasonable nature of the 
settlement, as being a provision for children of a former marriage, 
was one of the circumstances on which the decision in its favour 
was founded : in that case there was, however, also the material fact 
of the settlement having been made before the commencement of 
the treaty of marriage. See also Newstead v. Searles, 1 Atk. 265. 

In Blanchet v. Foster, 2 Ves. sen. 264, a woman on the eve of 
marriage gave a bond for valuable consideration, and she, and the 
obligee, at her request, conceded it from the intended husband. It 
was held good against him* 

In Thomas v. Williams, Mos. 177> a woman during a treaty of 
marriage, without the knowledge of her intended husband, volun- 
tarily released a legacy due to her. The transaction was sustained 
against the husband ; the Lord Chancellor remarking that he did 
not appear ever to have inquired after this legacy. See De Manne- 
ville v. Crompton, 1 \'cs. and B. 354. 

l^e concurrence of the intended husband iji the settlement, 
though he be a minor, precludes all objection on tliis ground. See 
blocombe v. Glubb,^2 Bro. C. C. 543. 
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mamage, so to settle her property as may be unjust or 
prejudicial to thein» in such a case, since the con«sidcra> 
don is meritorious, and there is no pretence for im- 
puting to the transaction any species of fraud, the set- 
tlement so. made cannot be impeached by any subse- 
quent husband. 

* In the c^ of the Coum^tess of Strathmore \ .Bowes (a), 
(before referred to), Body Strathmore upon the death 
of her first husband became endtled to considerable 
property under her father's will. She in the year 
1777* being about to marry a person named Grey, 
conveyed, with Ris consent and for the purpose of 
providing for her children, all her real and personal 
property to trustees for her sole and separate use, not- 
withstanding any future coverture. Having altered 
her intention in regard to Mr. Grey, she a few days 
after the execution of tlje settlement married the de- 
fendant Bowes, who insisted in a cross bill filed' by him 
in * the cause, that he not having had ^notice of the 
settlement it was fraudulent and in derogation of his 
marital I'ights. But the deed was establbhed against 
him ; because there was no fraud practised upon him, 
he not having been in contemplation of any of the 
parties at the time when the settlement was executed. 
Lord Thurlow observed in afiirming Mr. J. BuUer^s 
decree, that the law conveyed the marital rights, to the 
husband, because it charged him with all the burthens 
which were the consideration he paid for them, so that 
they were rights, upon which fraud might be com- 
mitted ; and a rule of law arose out of them that the 
husband should hot be cheated on account of his con- 
sideration : that the question which arose out of all the 
cases was, whether the evidence was sufficient to raise 
fraud and that even if there had been a fraud upon 
Grey, his Lordship would not have permitted Bowes to 
complain of it. . 


(«) 2 15ro. C. G. 345, and 1 Ves* Jun. 22, S. C. 
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In Ball V. Montgomery (ji) the last case vras refeixed 
to by Jjord LougJiborought who said, that if o woman 
previously to marriage conveyed her property without 
the privity of her intended husband, it wotdd bejircmd; 
that Strathmore v. .Bowes went -uj^n this, -that the 
deed was honest and proper, being made in contempla- 
tion of a marriage with another person (Gr^') and with 
his consent (6). 

II. It being proposed in this section to treat of* the 
husband’s interest in and power over the.personal estate 
and real chatties of his wife in possession at the mar- 
riage, and such as she becomes possesised of during its 
continuance, as also of her will made of her personalty, 
with her husband’s consent ; 1 shall consider the sub- 
jects of the section. under the following subdivisions 

1. The ' husband’s interest in and power over his 
wife’s personal estate in possjcssion, and the effect of 
her wilLmade as before mentioned. 

9. His interest in his wife’s real chattels, and in the 

- « . 

rents due at his death when she survives him, and his 
liability to the charges affecting such chattels. 

d. His power over his wife’s real chattels so as to 
bind her surviving him ; viz. — 

By his alienation. . 

By surrender in law. 

-By his recovery of them in actions. 

By their being awarded to him upon his sub- 
mission to arbitration. 

By his forfeiture of them — and 

By their being taken in execution for his debts. 

1. As to the hushand’s interest in and power , over 


(a) 2 Ves. Jub. 191—194. 4 Bro. C. C. 339, S.C, 

(d) With respect ^to the interest whi^ the huslwd nu^ acquire 
in his wife's ehoset in action as a purchaser under a settlement made 
prior to, and in contemplation of his marriage, the reader will find ' 
it considered in Chap. 8.' 
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his wi^s personal estate in possesion ; uid the will of 
her personalty made by his authority. 

Marriage is an absolute gift to the husband of all Of what per- 
the goods, personal chattels and estate, which the wife 
was actually and heneficially possessed of at that time gift to the 
in her own right, and of fiuch other goods and* personal 
chattels as come to her during the marriage (tf). He 
may therefore dispose of them hy his will, which will 
be eff^tual whether he survive her or not. 

[[And the marriage also vests in the husband chattels 
personal of the wife, which at the time of the marriage 
were in the possession of a third person. And, there- 
fore, he may bring detinue or replevin for them without 
joining his wife in the action ( 6 ). So he may bring 
trover for them in his own name, if the conversion be 
subsequent to the marriage (c), because this supposes 
the property in the wife,* which by the marriage is 
transferred to him, and therefore the conversion is a 
tort to him alone. And though the husbqnd and wife 
may in this case join in the action, yet they cannot 
allege the conversion to be to the damage of both, the 
property being in the husband alone (d). If the con- 
version be laid before the marriage, it disaffirms the 
property of the wife at that time, and the husband and 
wife must join (e), as in other cases of a right of action 
which arose to the wife dum sola.'\ 


He may also empower her to make a will to dispose The nature 
of her personal estate, the nature and effect of which * 


we shall now consider. The principle upon which this with the con. 
power of the Wife is founded is this ; that her husband 
may waive the interest which the law secures to him in 


(a) Co. Litt. 300. <i) Bull. N. P. 50—53. Powes v. Mar- 

shall, 1 Sid. 172. See 1 Ventr. 261. Bacon’s Abrr T<d. i. p. 501, 
Bourn ▼. Mattaire. Sdw. N. P. 280. (c) j^owes v. Marshall, 

ub. sttp, Blackbome v. Graves, 2 Lev. 107* See 2 Saund. 47, t. 
(d) Neltharp v. Anderson, 1 Si^ 1 14. (e) Com. IBg. Baron 

and Feme, V. . . 
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her property by disabling her from disposing of it during 
the marriage. 

Qln order to establish the will, a general assent that 
the wife may make a will is not sufficient : it should be 
shown that he has consented to the particular will which 
she has made (a), and his consent should be given when 
it is proved (b). He may therefore revoke his consent 
at any time during his wife’s life, or after her death, 
before probate (c). But his consent may be implied 
from circumstances, and if after her death he acts 
upon the will, or once agrees to it, he is not it seems 
at liberty to retract his assent and oppose the probate. 
And when the will is made in pursuance of an express 
agreement or consent, it is said that a little proof will 
be sufficient to make out the continuance of that consent 
after her death (d).] 

The husband’s consent to the will intitles the wife’s 
executor to claim such articles of her personal estate, 
which would have been her husband’s, as her admini- 
strator. It appears, then, that this consent is personal 
to the husband. It is no more than a waiver of his rights 
as his wife’s administrator. It, therefore, can only give 
validity to the instrument in the event of his being the 
survivor. Hence it follows, ’ that if he die before his 
wife, the will is void against her next of kin (e^ j and 


(«r) King v. Betteswortb, 2 Strange, 891. (£) Henley v. 

Phillips, 2 Atk. 49. (c) Swinbumc on Wills, part ii. sec. 9, 

pi. 10. 4 Bum. BiCgI. Law, 52. Anon. 1 Mod. 211. (d) Brook 

V. Turner, 2 Mod. 170. When the will is made in pursuance of an 
agreement before marriage, or of an agreement made after marriage, 
for consideration, it falls under the same rules as a will made by 
virtue of a power, as to whidi w&post, vcd. ii. chap. 19, sec. 3. 

(e) By the husband’s death the wife’s will becomes void, so 
far as it derived its effect from his consent, and it therefore 
does not pass' the right to property bequeathed to' her during the 
coverture. 15 Vf!S.. 156. But it is still good, so fiur as she was em- 
powered to make it, ^vithout his consent ; a^d it therefore passes the 
tight of representation to a person to whom she -was executrix. 
iScammclc v. Wilkinson, 2 East, 552. And it will still be v'alid as an 
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she will be considered as having died intestate, if, after 
her husband’s death, she make no disposition of her 
property. 

After these preliminary observations, we will suppose 
the case of a married woman beiilg appointed executrix 
and residuary legatee of S; and that she, having choses 
in action of her own, survived her husband $ and that 
he by his will, made prior to his wife’s will, after men- 
tioned*, bequeathed to her his residuary personal estate 
for her sole use, with a power by will to dispose of it, 
and appointed her executrix j and further, that after 
his death, she acquired personal property. Let us pre- 
sume that she made a will during the marriage, with 
her husband’s consent (and which he subscribed), be- 
queathing all her property of every kind, to which she 
might be in titled at her death, and over which she 
might have a disposing power, whether as such executrix 
and residuary legatee of B, and of her husband as above, 
or otherwise, and appointed executors. Tiyo questions 
may be asked : First, what effect this will had upon 
the different descriptions of property before mentioned ? 
and secondly, what administrations ought to be granted 
by the Ecclesiastical Court ? From what has been said, 
and what will appear in the next section concerning 
the will of ojeme executrix^ and from what may be 
collected from the cases of Scammell v. Wilkinson (a), 
and Stevens v. Bagwell (h), the following answers may 
be given, viz. that independently of the husband’s con- 
sent, the wife’s will passed, by right of representation. 


execution of a power, or as a disposition of property belonging tq her 
during the coverture as separate estate.' See Dingwall ▼. Askew, 
1 Cox, 427- Doe v. Weller, 7 T. R. 478. Tappenden v. Walsh, 
1 PhilL 352, and post, chap. 15, sec. 1 ; chap. 19, sec. 3. If she 
acquires other property after her hnsbuid's death, it does not pass 
by the previous will ; for a different reason, viz. that at the time of 
making it, she had no testamentary power over such property. 
Swinb. part 2, sec. 9, pi. 5. 2 East, 556. 

(o) 2 East, 552— ,556. . (i) 15 Ves. 139. 
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to her executors, the outstanding personal jestate of B, 
whose executrix she was j — that it had no operation 
upon her own personal estate, nor upon that which 
she acquired after her husband’s death, nor upon the 
beneficial interest which she took as the residuary 
legatee of B. But that it did operate upon her 
husband’s jresiduary personal estate, bequeathed by him 
to her, under the power given by his will for her to 
dispose of ft, by her testameht made either in his life- 
time or afterwards (a). And it is presumed, that upon 
the same principle by which the right of representation 
to B was transmitted by the wife’s will to her executors, 
the right of representation to her husband was trans- 
mitted by it to them; for. her will having been made 
-with the assent of her husband, and a power given to 
her by his' testament to make the will, and dispose by 
it of his residuary personal .estate, and he having also 
appointed her his executrix, and consequently his sole 
legal personal representative, and since the appointment 
of an executor is essential to a perfect will, it is. con- 
ceived that the husband’s power to his wife to dispose 
by will of his residuary personal estate, included the 
power of her appointing an executor to perform the 
trusts of it ; and that as such executor would represent 
the wife, he must also be the representative of the hus- 
band, wftose representative the wife was by his own 
appointment. But this question was not alluded to in 
either of the . cases last referred to, except that Sir 
WiUiam Grants observed in Stevens v. Bag^well (A), 
that the Bcclesiastical Court limited the probate to'^the 
interest which the wife took under that will, and that 
no notice was taken of her nomination of executors. 

With respect to the administration to be granted by 
the Ecclesiastical Court in such a complex case, it ap- 
pears that • a limited probate or administration cum 


(a) 15 Vc 9 . 154. 


(A) Ibid. 
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scrijptis annesis qwthd the effects of the wife’s husband 
and of may be granted to her executors ; but no 
probate or administration* of her own chases in action 
not reduced into possession during the marriage, nor 
of her other property acquired after her husband’s 
death, ought to be granted to them ; for these not 
passing by her will, the administration of them belongs 
to her next of kin, and not to her executors ; her 
executors therefore have no right to inten^eddle with 
them. Hence appears the impropriety there would be, 
if the Ecclesiastical Court were to grant to the wife’s 
executors an unlimited probate in such a case ; for they 
would be enabled to recover property by it, which ought 
not to be administered under any of the wills, but by her 
administrator only ; so that if a suit were instituted by 
her executors in the Ecclesiastical Court to obtain a 

ft 

general probate, the Court of King^s Bench would 
grant a prohibition (o'). 

2. To chattels real, of which the wife 4s or may be Nature nS 

possessed during marriage, the law gives to the husband 

a qualified title only, i, e. an interest in his wife’s right, wife’s terms 

with a power of alienation during the coverture. If, yea”- 

therefore, he dispose of his wife’s terms for years, by a His aliena- 

complete act in his lifetime, her right by survivorship he"tfue*by 

will be defeated, as it will afterwards appear (V ) ; but survivorship. 

if he do not alien them, and he survive her, the law if survive 

gives them to him, not as representing his wife, but as “ intided 
1 • 1 xtT r • tothemwith- 

a marital right : no administration, therefore^ is neces- admini- 

sary^to be taken out by him to her (c). If, however, stration, 

the wife be the survivor, and the terms remain in statu if she sur- 

yt/o, ;.she, and not . her husband’s next of kin, will be 

. intitled to them. Hence it follows, that he cannot made, she is 

dispose of them by his will against her surviving him ; 


(a) 2 East, 552. (5) See the form of ai^ assignment of the 

wife's term for years, in Append. No. 5, vol. ii. (0 1 Roll. 

Abr. 345, pL 40. Dyer, 251. Co. latt. 46 b. 351 a. 2 Eq. Ca. 
Abr. 138, pi. 4. Doe dem. Roberts v. Polgrean, 1 H. BL 535. 
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£gr. as that does not take effect till after his death, the 
law takes precedence, and vests the terms in the wife 
immediately upon his decease ; but if he happen to be 
the survivor, then his testamentary disposition will be 
good (a). 

Upon similar principles, if there be two single women 
joint tenants of a lease for yearsj and one of them 
marries and dies, the term will survive to the other 
joint tenant ; for. although chattels real are given to 
the husband if he outlive his wife, yet the survivorship 
between the joint tenants was the elder title, which was 
not severed by the husband during the coverture, mar- 
riage itself not having that effect (^) ; this, therefore, 
is of necessity an exception- to the general rule. 

In regard to the right of the husband’s executors or 
his surviving wife to rents reserved upon under-leases of 
her chattels real, and to the, arrears of rents due at the 
husband’s death, there is a difference of opinion in the 
books, which may probably be reconciled by attending 
to the manner in which the rents were reserved. 

. Accordingly, if the husband alone grant an under- 
lease of his wife’s term of years reserving a rent, that 
would be a good demise, and bind the wife so long as 
the sub-demise continued j the husband’s executors, 
therefore, would, as it is presumed, be entitled not only 
to the subsequent accruing rents, but to the arrears due 
at his death (c). 

And it would seem that the principle of the last case 
would entitle the executors, to the exclusion of the sur*- 
viving wife, to subsequent rents, and all arrears at the 
husband’s death, although the wife was a party to the 
under-lease, provided the rent were reserved to the 
husband only ; because the effect of the sub-demise and 
reservation was an absolute disposition pro tanio of the 


(a) Co. Litt. 3^1 . (i) Co. Litt. 185 h. (c) 1 Roll. Abr. 

344, 345. Co. Litt. 46 i. 2 Lev. 1 00. 3 Keb. 300. For in this 
case the wife daims bj'’ title paramount the lessor. 
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wife’s original term, which she could not avoid, and the 
rent was the sole and absolute property of the husband. 

But if, in the last case, the rent had been reserved 
by the husband to himself and wife, then, as their in- 
terests in the term granted and the rent reserved were 
joint and entire, it is conceived that the wife, upon 
surviving her husband, would be entitled to the future 
rents, and that she would be equally entitled to the 
arrears of rent at her husband’s death ; because they 
remaining in action, and being due in respect of the 
joint interest' of the husband and wife in the term, 
would, with their ’principal, the term, survive to the 
wife (a). 

.With respect to the husband’s liability to charges Husband’s 
afiecting his wife’s terms for years, when he succeeds to by sur- 
them upon surviving her, the law may be considered to subject to all 

be thus settled : — , theTerms 

That when the husband survives his wife, and upon 
that event becomes intitled to her terms for years, he 
succeeds to them subject to all the charges and equities 
with which they were afiected in her possession ; so 
that, if the wife before marriage subjected them to an 
annuity or other incumbrance, and her husband, either 
after her marriage or after her death, renewed the 
leases, or. surrendered the old and took new leases, the 
incumbrances in equity will attach upon such new leases, 
and the creditors will not be bound to contribute to- 
wards lines or expenses incurred in consequence of these 
transactions. 

Thus, in Moody v. Matthews (ft), Mary Tricep 
being possessed of a lease of tithes for twenty-one years, 
granted to Moody an annuity for life out of them, in 
consideration of 300/. ; and she covenanted for payment 
and further assurance. After this, she surrendered 


(a) 4 Vin. Abr. (B, ajll7. 


(i) 7 Ves. Jun. 174. 
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the lease and took a new one. for a further term of seven 
years,. which she mortgaged to Ruddocle for SOO/. ; and 
then she married the defendant MalthewSy and died. 
Her husband administered to her, paid off the mortgage, 
and discharged the annuity until the year 1793, when 
he surrendered the lease, and took a new one in his 
own name for a further term of* seven years ; which 
surrender and renewal he afterwards twice repeated, 
and at each of those times he* paid a fine out of bis own 
money, together with the other expenses. And Sir 
WilUam Grant determined upon the authority of Max- 
well V. AshCt stated* by him, and the principles which 
he had mentioned, that the annuity was a charge upon 
the renewed lease, and that the arrears must be satisfied, 
and the annuity continue to be paid out of the profits 
of that lease. In answer to the points made by the 
husband, that he was not hound to pay the annuity 
beyond the term which the lease had to run when he 
acquired it )n right of his wife, or, at least, that the 
annuitant was bound to contribute to the expenses of 
the renewals, his Honour said, — that the wife during 
her life was bound to preserve the lease for the an- 
nuitant ; that the husband taking by marital right 
was not esteemed a purchaser for valuable consideration, 
and that he stood precisely in the place of his wife ; so 
that the annuitant, as against the wife, being interested 
in the then lease, and all subsequent renewals during 
his life, he was equally interested in regard to the hus- 
band. But that the husband’s obligation to renew was 
not the same as that of his wife, since, ajter the mar- 
riage, he was not bound by her personal covenants ; 
yet that when the lease was renewed, the annuitant’s 
equity attached upon it, since the renewed lease was 
considered in equity the same lease. And with respect 
to the contribution claimed by the husband, the Court 
said, that the annuitant was not liable to pay any pro- 
portion of the fines ; for that would be to make him 
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pay the consideration twice ; and reference was then 
made to the case of Maarwell v. Ashe (o). 

3. As to the husband’s power over his wife’s chattels 
real to bind her surviving him, it has been observed, 
that the law enables him to defeat his wife’s interest by 
survivorship, by an absolute disposition of the whole 
term. In proof of this : — 

Husband and wife being joint tenants for a term of 
sixty. years, he alone demised the lands for seventy 
years, to commence immediately after his death. His 
wife survived him ; and although it was urged that the 
lease was void, sinee it was not to commence till after his 
death, and that as he died before his wife, she became 
entitled to the term by survivorship, yet the lease was 
adjudged to be good ; because the term commenced in 
intei'est immediately, although not in possession, and 
that the creation of such interest was an equal bar to 
the wife, as if her husband had granted the whole 
term (A). 

And since the same rule of property mtist prevail in 
equity as at law, if the wife be entitled to a term for 
years held in trust for her benefit, the assignment or 
alienation of it by her husband will bind her suiwiving 
him (c). Accordingly, 

Af the first husband of J3, conveyed the residue of a 
term of thirty-one years to trustees for the separate 
use (c?) of B, who, after A*s death, married C; C after- 
wards mortgaged the term, and he and the mortgagee 
assigned it to the plaintiff. Upon a bill by the assignee 


(a) AmbL 715. On the question of contribution^ see Winslow v. 
Tighe> 2 Ball and B. 1 95. Stubbs v. Roth^ Ibid. 548. (A) Grute 

V. Locroftj Cro. Eliz 287. See also Co. Litt. 46 6 . 35 1 ; and 
1 Roll. Abr. 343^ pi. 15; and Theobalds v. Duffoy^ 9 Mod. 102. 
((?) Bates V. Dandy^ stated in .next page. (2^) This case, in 

deciding that Jibe husband could assign a term held in trust for the 
separate use of his wife, is contrary to the rules at present establislied. 
VOL, I. N 
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against the wife and her trustees, for an assignment of 
the legal estate, it was so decreed («). 

This was first detennined and settled by the highest 
authority, the Mouse of Lords, in Sir Edward Tumer^s 
case (ft), and it has in consequence been since followed 
and acted upon. 

Except when It must, however, be noticed, as an exception to this 
rule, that if the husband, before marriage, consent to 
him to be the settlement of his or his wife’s term for her benefit, 
^Ued on his it be a legal term, or a term in trust for her^ 

he cannot dispose of it after the marriage (c). 


Husband’s 
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Upon the principle, and in analogy to the rule last 
mentioned, if a woman recover a judgment at law, and 
sue out an elegiU and then marries ; her husband will 
be at liberty to assign this interest of %is wife, for or 
without a consideration, as he may think proper ; so 
also a Court of Equity, in conformity with the legal 
rale, will allow to the husband the same unqualified 
power of assignment, when his wife hejvre marriage 


d^e^*^ “ has obtained a decree in her favour, to hold and enjoy 
obtained by lands until satisfaction, &c. (d) 

her l^fore p And it seems that the assignment of the wife’s 

marriage. i- ® 

equitable chattels, real by the husband defeats her 

right by survivorsliip, though made without considera- 


tion (c).] 

Husband's It seenis, that since an agreement to do an a^t is 
considered in equity the same as if the act were done, 
wife’s chattel if the husband agree or covenant to dispose of his wife’s 
interest is term for years, or any part of it, such agreement or 

an actual dis- covenant Will be enforced against her surviving him. 
position of it. 


(rt) Tudor V. Samyne, 2 Vern. 270. See also 1 Eq. Ca. Ab. 58, 
pL 5. 1 Vem. 18. Free. Ch. 418. 2 Atk. 208, 421. Lane, 54. 

RoU. Abr. 343. 4 Ves. Jun.'! 9. (6) 1 Vern. 7- (<?) 1 Vem. 7- 

Draper's case, 2 Freem. 29. Bullock v. Knight, I Ch. Ca. 266. In 
the pase of a l^d term, it seems that the husband may assign it at 
law. {d) Casteretv. Paschall, 4 Vih. Abr. 57, pi. 20. 3 P. Will. 

200. (e) Ibid, and 9 Ves. 99. See 4 Ves. 19. 52^. 
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Thus, in Hates v. Dandy («), A, being intitled in 
right of J3, his wife, to two mortgages, the one in fee, 
and the other for a term of years fthe legal estates in 
which were outstanding, but which were, by a memo- 
randum signed upon a certain arrangen^ent in H's 
family, agreed to be assigned to her), borrowed 20(>/. 
of C, and by agreement under hand mentioned, that 
for the better securing of that sum, he had left the two 
montages with C, which he, was intitled to, and 
promised forthwith to assign them to C ; but before 
this was done, A died. Upon a bill by C for payment 
or foreclosure, it was insisted by the wife, that since 
the mortgages were her chases in action, and as they 
had not been assigned by her husband, she was intitled 
to them. But Lord Hardwicke was of a contrary 
opinion, and said that A, being intitled in right of his 
wife to the trust of the mortgages, had power to assign 
them for his own use ; and that leaving them with 
C, and giving his note promising to procure an assign- 
ment, amounted in equity to a disposition of them for 
so much as to satisfy the debt of C ; and that the 
■residue belonged to B, as her choses in action. 

In the case of Stead v. Creagh (J}); a long term of 
years was vested in the husband in right of his wife ; he 
ma^e an under-lease for ten years, and upon borrowing 
money of the lessee, he covenanted to grant him another 
lease to commence from the end of the ten years, and 
to continue during the time he had any right. Tlie 
husband died before he made such lease ; and it was 
decreed, that the covenant was a good disposition of 
the term in equity, because the husband had a power 
to dispose of it, and the covenant was such a lien as 
bound the right into whose hands soever the term came. 

[The ef^ct of the husband’s agreement to make an 
underlease of his wife’s, term of years wa§ discussed in 


(a) 2 Atk. 207. 


(A) 9 Mori. 43. 
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Druce v. Dennison (a). Tlie point did not ultimately 
call for a decision ; but the Lord Chancellor intimated 
an opinion, that the agreement would be good against 
the wife, and that the rent would form part of the 
husband’s estate. He observed (/>), that as to actual 
leases, there was no doubt that, to the extent of the 
terms granted, the husband became -owner. As to the 
agreements for leases his apprehension was, that in a 
Court of equity, the husband was to be considered 
owner of those interests: and he compared it to an 
assignment of the wife’s choscs in action, which though 
conferring no legal title, is supported in equity. On 
the case coming on again, his Lordship said that he 
should wish a search to be made on the point, whether 
it had ever been decided that an agreement would or 
would not bind the wife ; and if it would, whether the 
rent was to be paid to her or the husband. If that 
point was untouched by decision, he thought that it 
would be found, that the analogy to other cases would 
make out, that an assignment in equity was to this 
purpose as good as an assignment at law, and he referred 
to Stead v. Creagh, as stating the principle. ] 

Upon the same principle, it is presumed. Lord 
Redesdale decided the case of Shannon v. Bradslreet{c) j 
according to which, although a tenant for life with a 
leasing power do not actually grant a lease, yet ^ he 
enter into an agreexnent to do so, it will bind the 
persons in remainder. 

The power which the law gives the husband to alien 
the xvhole interest of his wife in her chattels real, 
necessarily authorises him to dispose of it in part. 

If, therefore, the husband be possessed of a term 
for forty years, in right of his wife, or jointly with her, 
demise it for twenty years, reserving rent, and dies, 
such demise* or underlease will be good against her. 


(a) 6 Ves. 385. (5) 6 Ves. 394. , 

Lefroy, 52. See also 15 Ves. 173. 


(c) 1 Scho. and 
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although she survive him ; but the residue of the 
original term will belong to her, as undisposed of by 
her husband (a). 

So also if the husband alien the whole of the term 
of which he is possessed in right of his wife, upon con~ 
dition that the grantee pay a sum of money to his exe- 
cutors, and then dies, and the condition is broken, upon 
which his executors enter on the lands, this alienation 
by the husband will be a sufficient disposition to bar 
the wife of her interest in the term, it having been 
wholly disposed* of by him during his life, and vested 
in the grantee (Ji). 

It seems, however, that if the condition had been so 
framed that it might have been broken in the husband’s 
lifetime, and he had entered for a breach, and then died 
before his wife without making any other disposition of 
the term, she would be*entitled to it by survivorship ; 
because the husband, by re-entiy for a breach of the 
condition, was restored to the same right and interest 
in the term as he was possessed of at the time of the 
grant upon condition, viz. in right of his wife ; so that 
{IS he took no other step to alter his interest in the term, 
it appears but reasonable that his wife’s* title by survivor- 
ship should be allowed in this instance, as in general 
caSes (c). 

Of such species of property, less than freehold, 
belonging to the wife and in possessioity the husband 
nuiy dispose either for a valuable or without any con- 
sideration. Some of such property are terms for years, 
statutes merchant, statutes staple, clegits, terms held in 
trust for the wife (d). 

But a distinction must be observed when the disposi- 


(a) Sym's case^ Cro. Eliz. 33. 1 RoU. Abr. 344^ pi. 10. Moor^ 

39o. 6 V"es. 389. (6) Co. Litt. 46 6* (c) 2 P. Will. 866. 

Kadfnrd v. Young, 4 Vin. Ab. SO. pL. 15. {d) 3 P. Will. 200, 

and svpra^ p. 174. 
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tion is intended of the whole or of part' of the property, 
and when as a collateral grant of something out of it. 

Thus, if the husband pledge a term for years of his 
wife for a debt, and he cither assigns, or agrees to assign, 
all or part pf such term to the creditor, it has been 
shown in the case of Bates v. Handy (a), that the 
transaction will bind the wife. 

But if the transaction be collateral to, and do not 
change the property in the term, as in the grant of a 
rent out of it ; then, if the wife survive her husband, 
her right being paramount, and her interest in the 
chattel not having been displaced, she will be entitled 
to the term discharged from the rent (&). 

Suppose the husband to. be possessed of a term for 
years in right of his wife, with remainder to himself in 
fee, and that he by deed enrolled, and in consideration 
of money, bargains and sells the lands, and dies, and 
his wife enters claiming the residue of the term. The 
opinion seems to be, that her claim was good. The 
reasons are, that by the bargain and sale nothing passed 
but an use ; and that by creation and grant of the use, 
the term which the husband had in right of his wife 
did not pass ; sd that there being no disposition of the 
legal interest of the teirni, but only of an use (which in 
respect of the inheritance in remainder in the husband 
he might well create), the disposition as to the term 
was good only during his lif e / after his death, there- 
fore, his wife was entitled to the residue of her term 
discharged from the effect of the deed, as she would 
have been if her husband had granted a rent, &c. out 
of it. 

It appears that the above opinion is founded upon 
the circumstance of the conveyance being incompetent 
to pass the legal interest in the term. If, therefore, in 


(a) Sujtra, p. 179‘ (A) Co. Litt. 184 6. 1 RoU. Abr. 344, 

pi. i). 
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addition to the words; ** bargain and sell,” those of 
** grant, assign,” or any other word had been intro- 
duced, which would have passed such interest, the 
claim of the wife would have been barred. But the 
words, ** bargain and sell,** under the statute of uses {a) 
could have no operation to raise an use to be executed 
in possession, except out of the remainder or reversion 
of which the husband was seised^ iis that statute speaks ; 
so that, in the case above supposed, the term being a 
terra in gross, of which the husband was not seised^ but 
possessed^ the bargain and sale only passed an use at 
common and not by the statute of uses ; that 
use, then, not having been executed in possession was 
collateral to the land, and, like other collateral charges, 
it expired with the life of the husband, who created it, 
and left the term disincumbered for the wife (6)* 

As the husband is empowered by express alienation 
of his wife*s chattels real in possession to devest her 
property, and defeat her right by survivorship, as it 
before appears ; so l\p may by other acts produce the 
same effect. 

Thus if the wife, at the time of her marriage, were 
a lessee for years, and her husband purchased or took' a 
lease of the lands for both their lives ; that act would 
amount to a disposition of the term, because by the 
acceptance of the second lease, the term was surrendered 
by operation of law, which surrender the husband was 
enabled to make under his general authority to dispose 
of his wife*s chattels real in possession (c). Again — 

A lease was granted to husband and wife for a term 
of years ; they entered, and then the lessor enfeoffed 
the husband, who died seised during the wife*8 life ; 
upon which she claimed the tSrm against the husband's 
heir. The question was, whether the term was ex- 
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(«) 27 Hen. 8. c. 10. (fi) Mo. pi. 304. Plowd. 423. 1 Bac. 

Abr. Tit. Baron and Feme, 478, Ed. by GwiH* (^*) 2 Roll. 

Abr. 405, pi. .50, and see suprti^ chap. 3, sect. 2. 
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tinguished ? And it was determined, that tlie accept- 
ance of the feoffment destroyed the term ; for by such 
acceptance the husband admitted the lessor’s power to 
enter and make livery, which the lessor could not law- 
fully do during the continuance of the term ; so that 
of necessity this admission by the husband amounted 
to a surrender of the term ; and ’the Court proceeded 
to declare, that if the conveyance to the husband had 
been by bargain and sale enrolled, or by fine, the term 
would not have been extinct («). 

[[Where the wife was intitled to ^ leasehold estate, 
subject to a mortgage, and upon a transfer of the mort- 
gage the husband covenanted for payment of the money, 
and the equity of redemption was reserved to the hus- 
band and wife, their executors, administrators, and as- 
signs ; it was held that the wife’s right by survivorship 
was not affected (^>). « 

Kquit;^ of re- If the husband mortgt^es the wife’s tenn, and by 

of payment of the money at the day, the estate of the 
wife’s chat- mortgagee ceases, it seems that the interest of the wife 
tels real. jjj term will not be affected (c). If the money be 
not paid at the day, the estate of the mortgagee becomes 
absolute, and the alienation of the term being complete 
at law, the wife’s legal right by survivorship is defeated j 
and if the equity of redemption were reserved to the 
husband alone, it seems that her right will also be de- 
feated in equity, by analogy to the cases in which it 
lias been held that she is bound by the husband’s 
voluntary assignment of her equitable chattels real (d). 
But if the equity of redemption were reserved to the 
husb'and and wife, she would be entitled to it by sur- 
vivorship (t). If, in either case, the husband, after 
the estate of the "mortgagee has become absolute. 


(n) Downing v. Seymour, Cro. Eliz. 912. (4) Pitt v. Pitt, 

1 Turn. Ch. Rep. 180. (c) See ante, p. 181, and Radford v. 

Young, cited there. ' (rf) Ante, p. 178. (c) Sec Pitt v. 

P[itt, ub. iup, and Jachson v. Parker, Ambl, 687. 
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pays' the money and takes an assignment to himself, 
the property will be altered, and it seems that the 
wife’s right will be excluded (a). The husband’s agree- 
ment to mortgage the wife’s term will, however, only 
be enforced against her to the extent of the money 
due (A).3 

If husband and wife be evicted of a terra which he Effect of has- 


enjoyed in her right, and he commence an action of 
ejectment in his oral name, and obtiiin judgment, the 
recovery will change the wife’s property in the term, 
and vest it in the husband (c} ; because it is a reduction 
of the term into his own possession; but if he had joined 
his wife in the action, then the judgment hcin^ Joint, 
their interests would have been the same as before the 
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eviction ; so that if the wife survived, she would be 
entitled to the residue of the term by survivorship. 

It seems, that if there be a dispute between the hus- Effect of an- 
band, claiming a term of years in right of liis wife, and 
another person relative to their title, and they refer the on her title 
matter to arbitration, and an award is made of the term by survivor- 
to the husband, the property in it will be changed by 
the arbitrament, so as to amount to a reduction of the 
term into possession, which will defeat the wife’s right 
by survivorship (d). 

Accordingly in Trusloe v. Yewre (tt'), it was said to 


(f/) On these points see Preston on Abstracts^ vol. i. p. 345. 
(A) Bates v. Dandy, 2 Atk. 207- (c) 1 Roll. Abr. 345, pi. 10. 

Co. Litt. 46 b. But see 4 Vin. Ab. SO, pi. 18, in marg. where it is 
said that the husband shall have the term in statu quo, and that it 
idiall go to the wife if she survive. The judgment in ejectment 
does not alter the title by which the estate is held. (d) 1 Roll. 

Abr. 245. 1 V’ern. 396- (e) 2 Leon. 104. Cro. Eliz. 223, SS. C, 

Vid. contra, the cases in Vin. Ab. Arbitrament, A and Doe deni. 
Morris v. Rosser, 3 East, 1 1 ; from which it appears that an award 
alone does not pass the property, either in a freehbld or leasehold 
estate. In a case, in Dyer, 183 a, one moietj^of the wife's term 
was awarded to one claiming title to it. The question whether the 
wife surviving was bound, was left undecided. If the award be 
carried into effect by an assignment, the wife will, of course, in 
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have been agreed, that if a controversy arise between 
two persons about the title to a lease for years, and 
they submit the question to arbitration, and the arbi- 
trators award that one of them shall have the term, this 
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is a good gift of the interest in it. But that if the 
award be that one shall permit the other to enjoy the 
term, it will be no gift of the interest in the term. 

Hence the transaction, whatever it may be, if not of 
a description to effect a complete alteration in the nature 
of the joint interest of the husband and wife in the term, 
will be insufficient to bar her right by survivorship. 

Equivalent to the husband’s power of alienation of 
his wife’s term or trust-term, is the disposition which 
the law makes of it in instances of his nlisconduct 


J^y wastCi 
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ac. 


Thus, if he commit waste, the term will be for- 
feited (6). 

So also his outlawry or attainder for felony, or his 
conviction of any such crime, will be followed by the 
same consequence (c). Again— 

If he be found ^Zo de se, that will be a forfeiture of 
his wife’s term, whether it be hers alone, or whether it 
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had been granted to her and her husband jointly. 

And if he have a term for years in his own right, 
and another in right of his wife, his forfeiture 'will ex- 
tend to and comprehend both the terms (d). 

The power of the husband over his wife’s term for 
years may be taken advantage of by his creditors during 
the marriage. 

If, then, he be possessed of such a term in right of 
his wife, it may be sold under a Jieri facias (e). But 


either case, be Iniund. On tho question of the operation of the 
award in equity, if not carried into effect before the husband's death, 
see ante, p. JJ-O, and Oglander v. Bastou, 1 Verii. 396, cited pmt, 
sect. 4. (tf) 1 Roll. Abr. 851, pL .50. (5) Co. Litt. 351 . 

(c) Ibid. 4 Black. Com. 387. (rf) Jenk. llcp. 65. 2 Black. 

Com. 421. 4 Black. Com. 387. (r) Co. Litt, 351. 1 P. Will. 

258. 
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although it may be extended or sold for the satisfaction 
of his debts* yet if that be not done during his life* 
and his wife survive him* the term in her possession will 
be discharged from the demands* because she claims it 
pai*amount her husband* and therefore exempted from 
the claims of all persons deriving titles under him. 

III. With respect to the interest of the husband in* 

. and his power over the personal estate and real chattels 
of whidi his wife is possessed or entitled to as executrix 
or administratrix^ and his liabilities on account of the 
same, proposed to be considered in this section ; these 
subjects will be treated of under the following heads : — 

1. The husband*s interest in and power over such 
property during the marriage. 

2. The wife’s power to dispose of it by will. 

3. Whether the wife is to sue singly or jointly with 
her husband for the rccoveisy of outstanding assets. 

4. T<he liabilities of husband and wife jointly and 

singly for devastavits, — And* , 

5. When the wife’s death* during legal proceedings 
against both of them for her devastavit^ will and will 
not discharge her husband. 

1. In the last section, it appeared that marriage was 
an absolute unqualified gift to the husband of all the 
goods and personal chattels which his wife was absolutely 
possessed of at that time* or became so afterwards in her 
own right* whether he survived her or not. 

Marriage* however, makes no such gif^t to him of the Marria#!© is 
goods and chattels which belong to his wife in autre no to 
droits as executrix or administratrix ; because such a 
gift might prove disadvantageous to the creditors* &c. longing to 
of the testator or intestate ; besides* since the wife Xw//” ”**^*^* 
takes no beneficial interest in the property* there is 
none such which the law can transfer to him (a). 

But the husband is entitled to.administer hi his wife’s he ihay 

administer in 

— — her right, and 

dispose of 
the property. 


(/i) Co. Litt. 331. 11 Mod. l/b. 



188 


And release 
debts. 


As to merger 


Wife cannot 
administer 
without lier 
husband's 
concurrence. 

But she may 

bequeath 

suchjiroperty 

without her 

husband's 

consent. 


Property to^cen hy [|Chap. 5. 

right, for his own safety, lest she misapply the funds, 
for which he would be liable. Incident to tliis right he 
has the power of disposition over the personal estate 
vested in his wife as executrix or administratrix (a). ' 

Thus in Arnold v. Bidgood (ft), the husband being 
possessed of a lease of tithes in right of his wife an 
executrix, granted all his right, title, and interest in 
them ; and it was determined that they passed to the 
grantee. 

So also in Bewick v. Coppin (c), the residue of a tenn 
of years being vested in the wife as administratrix, her 
husband released it to the plaintifiP, and the release was 
. held to be good. 

Upon the same principle the husband may release 
debts owing to the estate of the testator or intestate, to 
whom the wife is executrix or administratrix (d). 

If he be entitled to a term for years in her right as 
executrix or administratrix, and have the revision in 
fee in himself, the term will not be merged ; because a 
man may have a freehold in his own right and a term 
for years *w autre droit; and it seems essential to merger, 
that the term and the freehold should vest in a person in 
one and the ‘same right (e). 

As the husband is answerable for his wife’s acts, she 
is not permitted' to administer without his concuiTence, 
nor will payments made to her as executrix or admini- 
stratrix without his consent be valid (y*). 

2. Since the husband has no beneficial interest in the 
personal estate which the wife takes in the character of 
executrix ; and as the law permits her to take upon 
herself that oflBce, it enables her, in exception to the 
general rule that a married woman cannot dispose of 


(a) Jenk.^«p. 79. (ft) Qro. Jac. 318. (c) 2 Black. 

Itcp. 801. 3 Wils. Bap. 277, 8. C. (rf) Br. “ Baron and 

Feme," pi. 80. (<’) Co. Litt. 338 ft, and sec 3 Term Rep. 401. 

2 Roll. Rep. 472. J Roll. Abr. 934, pi. lO, II. Cro. Jac. 275. 
(/) 1 Salk. 282. 
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property, to make a will in this instance, without the 
consent of her husband (<?), restricted, however, to such 
articles to which she is 'intitled as executrix. The 
effect of such an instrument is merely to pass, by a 
pure right of represeuiution to the testator or prior 
owner, such of his personal assets as remain outstand- 
ing ; and no beneficial interest which the wife may 
have in any part of them (Ji) : and with respect to the 
assets which may have been received by the feme-exccu- 
trix during the marriage and not disposed of, they im- 
mediately become the husband’s property, and are not 
affected by the will (c). 

The proper probate in this case is one with the wife’s 
Y^ill annexed, limited to the goods which she was in- 
titled to possess as executrix ; under which probate no 
other property qan be recovered (d). 

3. As the property in the personal estate which the 
wife takes as executrix or administratrix before the 
marriage is in herself, her husband cannot sue nor be 
impleaded concerning such estate without the wife 
being joined as a party (e). 

This rule, however, admits of exceptions j for if the 
husband alter the nature of the debt owing to his wife, 
in the character of executrix or administratrix, he alone 
may bring the action for recovering it. 

Thus, if he were to indulge the debtor with further 
time, in consideration of an express promise to pay the 
money to the husband, &c. he alone may compel pay- 
ment of it by action, for by the promise, it became in 
law his own money, although when received a devas- 
tavit^ if not properly administered ; so that joining the 
wife in the action would be error (jf ). He may also 


(a) B Vin. Ab. 42, pi- 9- 4 Bum, 56. 2 East, 552- (A) 15 

Ves 156. (c-) Hodsden v. Lloyd, 2 Bro. C. C.^534. (rf) On 

this subject see anle^ p. 1 TO et seq. (e) Godb. 40. 1 1 Mod. 

177. Sid. 299, pi. 4. (./) Yard v. Ellard, I Salk. 117. pi. 8. 

Carth. 4(53. Sid. 299. 
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sue alone, if the note or security be given to them 
jointly, as to him and to his wife as executrix or ad- 
ministratrix (a). 

If the husband and wife recover judgment for a debt 
owing to the wife as executrix or administratrix, and 
she die, the succeeding executor or administrator, and 
not the husband, will be intitled to a scire Jiwias upon 
such judgment, because the wife was intitled to the 
demand in autre droit, and the debt belongs to the 
new executor or administrator of the testator or in- 
testate (b"). 

4>. With respect to the liability of the husband and 
wife, jointly or severally, to answer for devastavits 
committed by them respectively when’ she is executrix 
or administratrix, the consideration of the question 
seems properly to fall under this section, although in a 
subsequent part of this wosk the husband’s liabilities 
for his wife’s acts and agreements before and during 
the marriage are separately discussed. 

A devastavit is a personal tort, which, according to 
a legal maxim, moritur cum persona. If the person, 
therefore, committing it, die before a compensation is 
recovered for the injury, the common law gives no 
damages out of the assets in satisfaction of the tort (c). 
But where, besides the crime, property is acquired 
benefiting the deceased wrongdoer or his estate, it 
seems that an action, not founded upon the tort, but 
to recover the value of the property, will survive 
against his executor (d). 

Suppose, then, a wife executrix or administratrix, 
either before or after marriage, to waste her testator’s 
or intestate’s assets, and then to die. In neither case 
would the husband be liable to answer for the devas- 


. (a) Ankersteiq t. Clarke,' 4 Term Rep. 616. (Jk) Bearaond 

V. Long, Cro. Car. 298. (c) Bailey v. Birtles, Sir T. Raym. 

71. (rfj Sherrington's case, Sav. 40. Hambly v. Trott, Cowp. 

.37 1 . Perkinson v. Gilford, Cro. Car. 540 
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tacit : not for such part of it as was done prior to the 
marriage, because he was only liable during the cover- 
ture to the payment of such of her debts as were con- 
tracted previously to the marriage ; and he would not* 
be answerable for such part of the devastavit as was done 
during the marriage, if he did not concur ih the mis- 
application, and if he received no advantage from it (a ) ; 
for it was not his debt, and there is no legal form of 
proceeding by which he or . his estate can be made 
subject to the demand ; and since he is discharged by 
the rule of law, the same rule will discharge him in 
equity, there being* nothing in either case to found the 
jurisdiction of the latter tribunal. 

But if the husband had concurred with the wife in His concur- 
the devastavit committed during the marriage, and re- 

o ^ cicviis'tsivit 

ceived the whole or part of the property misapplied, will continue 
then, it seems Ifrom the authorities last referred to, he 
would, notwithstanding his wife*s death, be liable even it after his 
at law for the amount or value received by him ; for wife’s deuth. 
the principle of law is to create a charge wnerever pro- 
perty bound to a particular duty comes to a person’s 
hands, which he misapplies, and to give redress when- 
ever its forms will admit. And for such parts of the 
assets as may remain in his hands, or in the possession 
of his executors, at his death, in specicy an action of 
detinue or trover may be supported for the recovery of 
them. 

Whether, indeed, the forms of law could or could Thejurisdic- 
not be applied so as to afford a remedy in the case now 
under consideration, a Court of Equity will interfere, this case, 
and charge the surviving husband or his estate in the 


(a) But the husband is generally chargeable in equity for the acts 
of his wife as executrix or administratrix ; as she has no power to 
act alone, his assent will in general be presumed. See 1 Sch. and 
Lef. 266. Hence in Sanderson ▼. Crouch, Street v. Harvey, and 
Adair v. Shaw, cited pos<, the husband’s estate was made responsible 
for what had been received by himself or his toife during the coverture. 
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hands of his executor, upon the principle that the mis* 
application of the husband was of trust property, and of 
his obligation by such trust to apply the funds received 
by him in discharge of debts and legacies, and the 
surplus according to the will of the wife’s testator ; or 
if it were 'intestatcy, then according to the statute of 
distribution. 

The cases establishing this head of equity are col* 
lected and commented upon by Lord Redesdaie, in 
his elaborate judgment in Adair v. Shaw («). He 
there expressed his disapprobation of the report of 
Leynon v. Gollins and afterwards proceeded to the 
examination of the other cases last alluded to. He 
observed, that the first case which showed most clearly 
what Courts of Equity thought upon the subject of 
charging the husband upon his own devastavit of assets 
belonging to his wife, as" administratrix or executrix, 
when she died leaving him the survivor, was Sanderson 
V. Crouch (c). 

fn that case a man married an administratrix, who 
had previously wasted part of the assets; a bill was 
filed against them for a distribution, and she died. 
The Court declared that her husband was to be no 
farther charged, than with what was possessed or came 
to hiSt or to his wife’s hands ajter their inter-marriage. 
By this declaration, the Court showed its understanding 
to be, that for the waste committed by the wife btfore 
the marriage, her death absolved her husband, upon 
the principle before stated ; but for what came to both 
their hands after the marriage, her death did not dis- 
charge his liability to answer. 

In allusion to the case of 3atchelor v. Bean (rf), his 
Lordship observed, that it was decided but a year and 
a half before Sanderson y. Crouch ; and that although 
it did not olearly appear what was the decision, yet that 


(a) 1 Scho. and Lefroy, 243. . (A)-2 Brown, C. C. 323. 

2 Dick. 697. (f) 2 Vern. 1 18. (rf) 2 Vem. 61. 
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on 'comparing the two cases together it would be found 
that the same kind of determination was made in both 
of them. 

The next case which he considered was Norfon v. 
Sprigg (o'). This, said his Lordship, was a very short 
and confused note. The question was on exceptions 
to the master’s report, how far a second husband should 
be charged in his own estate for a devastavit committed 
by his wife and her Jfrs't husband. ,The Court said, 
that where there was a bond there was a lien by deed, 
therefore the second husband was bound ; but that 
where there was iherely a breach of trust or debt by 
simple contract, there in equity the plaintiff ought to 
follow the estate of the wife, in the hands of the exe- 
cutor of the first husband. Upon this declaration, 
Ijord Redesdale observed, it was difficult to discover 
its exact meaning, but it jseemed to import, that the 
second husband should be relieved out of the assets of 
the first, viz. if the first husband possessed himself of 
assets of the testator, then the second husband, who 
was chargeable with the wife’s debts, was intitled to be 
relieved out of the estate of the first husband, he having 
possessed himself of that which was not given to him 
by the marriage, and of which he had no other right to 
possess himself than for the purpose of protecting him- 
self against the demands of the testator’s creditors, to 
which he was liable as the husband of the administratrix ; 
that it seemed there was a right in this case in the second 
husband to redeem^ by following the assets of the first 
husband to recover what had been received by him ; 
but that nothing could be inferred from the case, except 
that was the understanding of the Court, which might 
be guessed to have been so, from the note in 1 Equity 
Cases Abridged (A), referring to Gilpin v. Smith, which 
determined, that if there were no assets of the first 
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(o) 1 Vem. 309. 


(A) P. 60, pi. 4. 
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husband, the second husband must pay the debt of the 
wife ; hence implying that if there were assets of the 
first husband, the second was intitled to be relieved 
out of them. But his ^Lordship said, that Gilpin v. 
Smith (a) did not warrant what was said of it. It was 
there held, that when a wife, after the death of her first 
husband, entered and took the profits (of lands settled 
for the payment of debts), and married again, and she 
and her second husband continued to take the profits, 
and he dying, she married a third husband, who also 
continued to take the profits, such third husband was 
bound to answer, not only for the profits received by 
himself and his wife, when sole, but also for what had 
been received by the second husband ; that Maynard 
in argument said, that both in law and equity Smith 
and his wife were answerable for the profits taken by 
the wife, and afterwards by her second husband ; as if 
wife tenant for life marry, and the husband commits 
waste, and^ dies, an action of waste lay against her. 
But Lord Redesdale observed, that waste did not in 
that case lie at law against the executor of the husband ; 
yet according to the case of Sherrington and other 
cases, if the waste had been of a profitable nature, the 
assets of the second husband would have been answerable 
and reasonably so, in relief of the wife and her third 
husband ; nevertheless the wife and third husband would 
be prima Jade liable to creditors, upon which ground 
these cases went. 

The next case which came in review was Powell v. 
Bell (6). There an administratrix having wasted great 
part of the assets before her second marriage, a suit was 
instituted for an account of the estate against her second 
husband after her death. By the decree an account 
was directed of what had come to her hands before her 
second marriage ; and it was declared that the plaintiff 


(a) 1 Chanc. Ca, 80. 
255, S. C. 


(5) I £q. Ca. Abr. 61. Pre. Ch. 



195 


Sect. 3.] hy Wife, 

should have satisfaction absolutely against the second 
husband, for so much as came to his hands, after mar- 
riage, and to have satisfaction against him for what 
came to her hands before the second marriage, so far 
as he had any estate of the wife ; which Lord Redes- 
dale understood to mean, so far as the second* husband 
had any estate in the character of her administrator, 

UpweU V. Halsey (a) was now considered by his 
Lordship. A gave pemonal property to his wife for 
life, and then to his sister, and appointed his wife exe- 
cutrix. She married Halsey ^ and died. It was decreed 
that Halsey should account for what came into his 
hands. In that case, the wife possessed the property, 
and retained the surplus as executrix ; she was a trustee ' 
to pay herself the interest for life, and to preserve the 
capital for her first husband’s sister. The second hus- 
band was decreed to account for so much as came to his 
hands, but was not made answerable for what his wife 
might have wasted before the marriage : it was consi- 
dered that the money being trust money, the marriage 
was not a gift of it to him j and he was held bound by 
the same trust of it as his wife. 

The ease of Pagett v, Hoskins (U) proceeded upon 
the same principle. Any speckle assets of the wife’s 
testator may be followed into the hands of the husband 
after her death, and so, as in that case, although not in 
specie, if the husband had notice that they were the 
goods of the testator. 

The last case noticed was Sturt v. Ha^'veyt the de- 
cision in which Lord Redesdale considered as the course 
of the Court established in a number of c^es. Harvey 
had mturied the mother of Ddrs. Sturt. Mr. Sturt got 
a large fortune with his wife, and filed a bill to obtain 
different properties out of Harvey*^ hands. The cause 
was heard in February y 1771 ; and part of^the decree 


(a) 1 P. Will. 651. (A).Pre. Ch. 431. 
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that Harvey should account for such of the per- 
sonal estate of his wife*s former husband as had come to 
her hands before her marriage with him {Harvey'), or to 
his own or his wife’s hands since ; and that he should 
be answerable for what had come to their or either 
of their hands since the marriage, and for what had 
come to her hands before, that he. should be answerable 
out of her assets, if he admitted any; and if he 
made no such admission, then that an account of them 
should be taken. — The rule in Sanderson v. Crouch 
was here proceeded on, and the same kind of decree 
made.- His Lordship said he was convinced, that from 
the manner in which the decree in Sturt v. Harvey was 
expressed, that it was considered as the settled rule in 
Chancery at that time. The principle is the same as 
in the other cases, that goods which a wife takes in 
autre droit are not given by the marriage to the hus- 
band; but that he, in taking^ hplds them subject to the 
ii'ust to which they were subject in the hands of the 
wife. 


As to wife's 
personal 
liability to 
answer for 
devastavits 
after her hus- 
band's death. 


Distinction 
as to this 
when the 
wife was 
executrix 
before, and 
when after 
marriage. 


The husband’s liability to answer for his wife’s and 
his own devastavits of assets, which came to their hands 
in her right as executrix or administratrix, having been 
considered, her responsibility after his death, for waste 
of the assets committed before and subsequently to the 
marriage, is the next subject which presents itself for 
consideration. 

A distinction must be attended to when the wife is 
executrix or administratrix before the marriage, and 
when she becomes so qftenvards. In the first case, if 
she survive her husband, it seems that she will be liable 
to answer not only for her own wrongful acts in the 
administration previously to the coverture, but even for 
those of her husband during the continuance of the 
marriage («) ; because her title as executrix or admi- 



(«) Bellew V. Scott, 1 Stra. 440. 1 Sclu and Lefroy, 261 * 



197 


Sect. S.J 


W^e is an Executrix. 


nistratrix having commenced and become complete be^ 
:fore the marriage, it was her own folly £o take a hus> 
band who would so misconduct himself as to waste her 
testator’s or intestate’s assets. But in the second case, 
the act of the husband, in obtaining probate or letters 
of administration in his wife’s name, if against or with- 
out her consent, and she does not afterwards inter- 
meddle in the administration, is an act from which she 
may dissent after his death by renunciation, and avoid 
the consequences of his misconduct (a). In allusion to 
this, the Court of Common Pleas in Stokes v. Porter (li) 
said, ** that some possession was colourable, yet none 
in law to charge, &c., as in the instance of a wife exe- 
cutrix who did not intermeddle, &c., and renounced 
after her husband’s death.” 

If, however, the husband procure probate or letter^ 
of administration in his wife’s name and loith her con^ 
sent, then it seems that she surviving him will be per- 
sonally answerable, upon the insolvency of his estate, 
for the waste committed by him of her testator’s or 
intestate’s assets ; because she by her own act and 
assent having assumed the office of executrix or admi- 
nistratrix, and being the only legal personal represen- 
tative of the testator or intestate (which distinguishes 
this case from that before mentioned, of the husband’s 
discharge by her death from her devastavit, he being 
neither executor nor administrator), became liable with 
her husband for every act relating to it ; and an action 
or suit lay against both of them, and upon his death the 
right of action survived against her. In an anonymous 
case in Croke Charles (c) (a case of trespass, where the 
husband died after verdict obtained against himself and 
wife), the Court said, it was clear that if the husband 
survived his wife he was chargeable, and the reason was 
the same for charging her when she was the survivor. 


Wife's con- 
sent to ad- 
ministration 
during the 
marriage will 
make her 
personally 
liable upon 
surviving her 
husband. 


(a) Wentw. Off. Ex. chap. xvii. p. 206. 
(r) Page 509. 


(6) Dyer 166 i. 
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And in Ri^if v. hee («), a verdict in ejectment having 
been obtained “against husband and wife* he died before 
the day in banco ; and the Court held that there was 
no abatement, because the action was iivthe nature of 
trespass, and the wife was charged for tier own fact ; 
therefore, that the action continued against her, and 
the judgihent should be entered against her sole. 

But at law these liabilities can be enforced only at 
the shit of creditors^ because legatees cannot maintain 
an action against an executor or administrator (6), their 
relief being only in a Court of Equity or in the Eccle- 
siastical Court. 

Although legatees be without remedy in Courts of 
Law, yet Courts of Equity will interfere in their behalf 
against the husband of a ^me-executrix or administra- 
trix, who has applied the assets to his own use; but 
whether these Courts will assist them against the sur- 
viving wife, to make her responsible for the devastavit 
of her husband or of herself during the marriage, is 
not, 1 believe, settled by any express adjudication. 
The answer given to legatees in Courts of Law is, — We 
will not interfere for you ; there is a more competent 
jurisdiction for the administration of assets, a Court of 
Equity, to which we refer you. This is the reason why 
a legatee cannot maintain an action at law. It is not 
because he has no right nor title ; but his right or title 
is referred to another court, which from its constitution 
and forms can more effectually administer justice in a 
case which is connected with the account and admini- 
stration of assets, than the forms of a Court of common 
Law allow. The objection, therefore, that because a 
legatee cannot recover against the surviviug wife at 
laWj he ought to have no relief in equity, is untenable. 
Upon what principle of justice, then, does the claim of 
a legatee stand to compel the surviving wife to answer 


(a) Cro. Jac. 356. et vide Horsey v. Daniel, 2 Lev. l6l. 
(5) Deekes v. Struti, 5 Term Rep. 690. 
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his demand on account of a dcvastoviY committed either 
by herself or her husband during the marriage ? It is 
founded upon the equity of the legatee to be paid ouf 
of assets belo^ing to the testator, which, in breach of 
the trust thafl^he law confided to the wife, have been 
either wasted by her, the sole and proper legal personal 
representative, or by her husband, whom she* by her 
own act and consent in taking that office, empowered 
to commit the devastavit. Since at law, therefore, as 
it seems, the right of action by creditors survived 
against her, so in equity, it would also seem, the 
equitable demand *of the legatee also survived. Lord 
JRedesdale expressed a strong opinion in favour of 
legatees in the case of Adair v. Shaw (a) before re- 
ferred to. 

In that case, Crymble the elder, by a sixth codicil, 
bequeathed his residuary personal estate to trustees, to 
be invested in the purchase of lands, to be settled to 
such uses and upon such trusts as certain estates in the 
counties of Antrim and Carrickf&rgusy w&re expressed 
by the codicil to have been devised and limited by his 
will to Charles Crymble the younger and his issue in 
tail male, but in fact to Charles for life, and to his first 
and other son and sons in succession in tail male ; with 
remainder in like manner to William Crymble and his 
sons ; with remainder to Charles Adair for life, and to 
his sons successively in tail male, &c. The trustees and 
executors named in the will declined to act, and admi- 
nistration pendente lite was granted to the defendant 
Mrs. Shaw, mother of the first tenant for life, and then 
the wife of F. Shaw. Prior to this grant, a suit had 
been instituted in the Ecclesiastical Court for admini- 
stration, and a bill had been filed in equity to preserve 
the property in the mean time. These suits were dis- 
continued, and a compromise made between Shaw and 


(a) 1 Scho. and Lefro3r>*243. 
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wife and Crywble the younger ; and they paid to him 
the whole residuary personal estate. By the deaths of 
Charles and William Crymhle without heritable issue, 
the right to the remainder in the lands to be purchased 
with the residue became vested in Charles Adair for 
life (who also became the testator’s legal personal re- 
•presentative), with remainder to his eldest son Thomas 
Adair in tail male. They filed a bill against Shaw and 
wife and others, to have the residue invested under the 
will and codicil, he and they having compromised a 
suit which had been commenced by him for the same 
purpose. Mr. and Mrs. Shaw admitted that she had 
received assets to the amount of 10,000/. and that she 
had paid to Charles Crymhle the clear residue, under 
the impression that he was entitled to it, she having 
been advised, that if it had been laid out in the purchase 
of lands he would have had complete dominion over it. 
Her husband F. Shaw then died, and the suit was 
revived against his executors, charging him with a 
devastavity and that his assets were liable to the demand 
in respect of it ; but his executors insisted that Mrs. 
Shaw alone administered, and that her husband being 
only liable to her debts during the marriage, and no 
judgment or decree had been obtained against him 
during its continuance, his assets were not liable. Lord 
Wliat antho- Redesdale held that Mrs. SkcrWy in paying legacies and 
disposlug of thc residue, exceeded her power under 
^on j^dente the letters of administration pendente lite ; they merely 
^ifcrgive. authorising her to collect the assets and to pay the 
debts : that she was responsible, and her husband’s 
assets also, to this, extent, viz. she for the whole, and 
her husband’s assets for whatever came to the hands of 
himself or wife during the marriage, except so far as he 
left assets in specie at his death which might have come 
to his wife’s hands, and that for what might have been 
so left he would not be answerable, but his wife only ; 
that the personal demand against the surviving wife 
was a necessary consequence of the acts in which she 
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concurred, and that at law she would be responsible to 
the creditors of her testator, although not to the resi- 
duary legatees, for the ifeason before mentioned. By 
the decree it was declared (amongst other things, after 
giving the usual directions), that whatever assets of the 
testator Crymble came to Mrs, Sha'ufs hands qfier her 
husband’s death should be answered by her ; and that 
whatever came to his executors* hands should be 
answered by them, and that if any of the original tes- 
tator’s assets remmned in specie in the husband’s hands 
at his death, which came to the possession of his exe- 
cutors, they were to account for them, answering per- 
sonally for their own receipts, and for their testator’s 
receipts out of his assets ; and further directions were 
reserved in regard to Mrs, Shaw, if her husband’s per- 
sonal estate should be insufficient to pay what was due 
from it. The result was, ^hat Mr, Shawls assets were 
greatly deficient to pay what was found due from him 
on account of his and his wife’s receipts of the testator’s 
estate. The residuary legatees, therefore, applied to 
the Court for a personal decree against Mrs, Shaw for 
payment of the amount of the deficiency ; but no order 
was made upon it, as the plaintiff seemed disposed not 
to press their claims against her. On that occasion 
Lord Redesdale said, that as to creditors the wife 
would be clearly responsible, and that the inclination of 
his mind was to hold her responsible in this case also ; 
since, although under the controul of her husband, her 
taking out administration was nevertheless a voluntary 
act, which she might have refused to have done. 

5, It has been before noticed, that the husband, 
when he has not by his own acts made himself re- 
sponsible, is only liable for his wife’s devastavit whilst 
the marriage subsists between them ; so that when it 
determines before a. judgment or decree is obtained 
against them for the demand, his or his wffis’s death 
discharges his liability. 


SOI 



dCHi 

What JHTO- 
ceedinm at 
law wul fix 
the husband 
with his 
wife's devas« 
tavit after 
her death, 
and what not. 


Defoastavit where the [|Chap. 5, 

There-ia a peculiarity attending this demand, and the 
proceedings to recover satisfaction for it, which it is 
necessary to consider, for the purpose of showing at 
what period of those proceedings the death of the wife 
will or will not at law exonerate her husband from 
answering for her devastavit^ 

An action to recover a debt owing by a testator can 
be brought only against the person standing. in relation 
to the testator as his legal personal representative; 
that person, in the case now under consideration, is 
the wife, executrix or administratrix, and her husband 
is made a party pro Jbrmd. The first judgment is, 
that the debt shall be paid de bonis testatoris ; it 
affects only the testatoris estate, and creates no personal 
liability in the husband to satisfy the demand. Upon 
this judgment the plaintiff may proceed at his election 
in one>of two methods, either by suing »Jieri facias de 
bonis testatoris directed to the sheriff, to which if he 
return nulla hona^ then upon a suggestion of a devas- 
tcedt, a scire Jieri will be directed to him to levy the 
debt de bonis testatoris ; or if that cannot be done, then 
to inquire by a jury as to the commission of a devas- 
tavit; and if it be so found, then to summon the 
parties to appear in the Court above to show cause why 
execution de bonis propriis should not issue. If the 
sheriff return to this compound writ nulla bona, and a 
devastavit upon the inquest, and the fact of a devastevit 
having been committed be confirmed upon proceedings 
above ; then judgment de bonis ' propriis will be given, 
and although the wife happen to die after such judg- 
ment, and before any proceedings are had under it, yet 
her husband will remain chargeable, his liability having 
been fixed by the judgment de bonis propriis (o'). 


(a) Kings or Knights v. Hilton, i Roll. Abr. 931, pi. 1 1. Cro. 
Car. 60i3, S. C. ° Eyres v. Coward 1 Sid. 337« Obrian v. Ram, 
S Mod. 189. 
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The other and more usual mode of proceeding upon 
the first or original judgment is, by an action of debt 
upon it, suggesting a devastavit; and which action 
either may or may not be brought after or without 
suing any upon the first judgment (a). If 
the wife die before judgment be obtained in this action, 
the husband will be discharged. The whole may be 
summed up thus: that no proceedings can be had 
either by action of debt upon a devastavit^ or by a scire 
Jieri inquiry against the husband of an executrix, if 
she die af^er judgment against her and her husband de 
bonis testator is ; but that if a general judgment be had 
against them cither upon the scire Jieri or in the action 
of debt, and then the wife dies, her husband will be 
bound, and must answer personally (6). 

IV. In regard to the husband’s interest in, and 
power over his wife’s pensonal estate and real chattels 
that are not in possession, but are immediately re- 
coverable by action at law or suit in equity, we shall 
consider those subjects under the following heads : — 

1. The husband’s rights in such his wife’s choses in 
action ; also the consequences of his death before her, 
whilst the property remains outstanding' ; and his title 
when he happens to be the survivor. 

S. What will and will not be a reduction of those 
choses in action into his possession, so as to bar her 
right by survivorship. — Under which subdivisions will 
be considered : — 

First. — The effect of an attempt only to reduce 
them into possession, or at least an incomplete 
act for the purpose. 

Secondly. of actions at law and suits in 

equity to vest them in the husband. 


(a) Wheatley v. Lane, Sidt 397. Skeltcm v. Hawling, 1 Wils. 
258. Erving V. Peters, 3 Term. Rep. 685.^ (6) Bacon v. 

Berkley, 1 Lutw. 670. Mouhson v. Bourn, Cro. Car. 519. 
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Thirdly.The effect of awards, and the wife’s agree- 
ment in pais pendente lite upon her, title as the 
survivor; and. 

Fourthly. ^upon the same right, of 

the receipt of the money by, or- transfer of 
the funds to the husband, .and also of his re- 
lease of them. 

1. Property falling under the description of choses 
in action of the wife, are debts owing to her, arrears of 
rents, legacies, residuary personal estate, money in the 
funds, &c. 

Marriage is only a qualified gift to the husband of 
his wife’s choses in action, viz. upon condition that he 
reduce them into possession during its continuance ; 
for if he happen to die before his wife without having 
reduced such property into possession, she, and not his 
personal representatives, will be intitled to it (a). 

In Scawen v. Blunt (b^ A was intitled under the 
will of C to real estates for life, but if she married, the 
fee simple was given to her ; if she did not marry, the 
property was given over after her death to -B, the wife 
of Z), and her heirs. The estate was sold with the 
consent of all persons interested in it, but in the con- 
veyance no trust was declared of the purchase money, 
which was paid to A, and by her delivered to trustees, 
who invested it in stock, and the interest of it was paid 
to Ay who was unmarried when the bill was filed. B 
survived her husband Z), and bequeathed to A all her 
personal estate. Sir William Grant, M. R. deter- 
mined, that the rights of the persons named in the will 
in the stock were the same as they had in the land 
under the same will, upon the doctrine of resulting 
trusts.; that the stock was in the nature of a chose in 
action, which not being reduced into possession by D, 


(i) 7 Ves. 294. See also Longham v. 


(a) Co. Litt. 351. 
Neany, 3- Ves. 467- 
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survived to his wife B, and passed by her will to A, 
who thereby became intitled to the money absolutely. 

But if the husband survive his wife, then he, as her 
administrator, will be intitled to all her personal estate 
which continued in action or unrecovered at her death. 
And although he die before all such property be re- 
covered, yet his next of kin will be intitled to it in 
equity. But the wife’s next of kin will be intitled to 
letters of administration, de bonis non, &c. of her estate 
not received by her husband during his life {a) ; they, 
however, will be trustees of what they receive under 
them for the next* of kin of the husband (6). 

[|If the wife be a mortgagee in fee, the husband sur- 
viving her will be intitled to the mortgage as her ad- 
ministrator, and her heir will be a trustee for him. 
This was admitted in Turner v. Crane (c), where how- 
ever the heir was held intjtled on the ground that there 
was no covenant for payment, a distinction which does 
not now prevail (d).3 

With respect to the husband’s title to arrears of rent, 
it has been observed in the second section (e), that if 
the husband die before his wife, and rent is in arrear, 
which was reserved to them jointly on a subdemise of 
her leasehold estate, she, as it was considered, will not 
only be intitled to the accruing rent, but also to that 
in arrear, but that if she were not a party to the deri- 
vative lease, or if she were a party and the rent was re- 
served to the husband alone, then that the arrears and 
future rent would belong to her husband’s repre- 
sentatives. 


(a) The practice of Doctors Commons is against Mr. Hargrave’s 
opinion in bis Law Tracts, p. 475. (5) 1 P. Will. 378 — 381. 

Humphrey v. Sullen, 1 Atk. 458. Elliot v. Collier, 3 Atk. 526. 
In Burnett v. Kinaston, according to the reports in 2 Freem. 239. 
and Kec. in Ch. 118, the contrary was held, buf the point is now 
settled. ■ (c) 1 V«m. 170. 2 Ch. Rep. 242. (el) See Powell 
on Mortgages, vol. p. 683. (e) Supra/p. 1 74. 
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So also the arreara of a rent service, of which the 
wife was, or of which she and her husband were, seised,- 
or of a rent granted to both of them during the life of 
the wife, will belong to her if she survive him (a ) ; be- 
cause the principals which survived to her carried also 
all that wa's due in respect of them (6). But if he be 
the survivor, then he becomes intitled to the arrears as 
her administrator, as before mentioned (c). 

In a case where the wife and her second husband de- 
mised lands, which she held in dower from her first 
husband, for a term of years, reserving a rent ; the rent 
became in arrear, and then the wife d'ied. Her second 
husband is intitled to the arrears, and not the heir of 
the first husband, who cannot claim them, since he is 
a stranger to the lease (d). 

[^So if a lease be made by the husband and wife of 
her lands, not conformable |:.o the statute, 82 Hen. 8, 
c. 28, and after his death she elects to confirm it, she 
is it seems intitjed to the arrears of rent (e).^ 

It must be noticed that at common law, if the hus- 
band seised in fee, fee-tail, or for life, in right of his . 
wife, of a rent-charge, did not recover during his wife’s 
life arrears which became due to her previously to their 
marriage, he could not .after her death compel payment 
of them i because they being in action only before the 
marriage, the law merely gave him . the power of re- 
covering them whilst his wife lived (,/*)• But this in- 
convenience is now remedied by the statute of Henry 
the eighth (g), which declares, that *‘ .if any man who 
now hath, or hereafter shall have, in right of his wife. 


(a) Co. Litt. 351. Brown v. Dunnery, Hob. 208. (5) Temple 

V. Temple, Cro. Elis. 791. Roll. Abr. 350, pi. 4 and 5. Salwey 
T. Salwey, Am[^ 692. 2 Dick. 434. (c) See 29 Char. 2, c. 3, 

8. 25. 1 Bdl. Abr. .345, pi. 35. Brown t. Famdell, Carth. 51. 

(d) Bro. Tit. Rents, fb. 297 5, pi* 10. (e) 4 Vin. Ab. 118, 

4- (/) (d) Hen. 8. chap. 37. 

sect. 3. 
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any estate in fee simple, fee-tail, or for term of life, of 
or in any rents or fee-farms, and the same rents or fee- 
farms now be, or hereafter shall be, behind or unpaid 
in the said wife’s life ; then the said husband, after the 
death of his wife, his executors and administrators, 
shall have an action qf debt for the said turearages 
against the tenant of the demesne that ought to have 
paid the same, his executors or administrators; and 
also Inay distrain for the same, in like manner and 
form as he might have done if his wife had been then 
living (a), ” 

It seems that copyhold lands charged with a rent 
are within the provisions of the statute (h), 

[[This statute in terms applies only to rents in fee 
simple, fee-tail, or for life. But in one case (c) arising 
upon the first section (which is in this respect to the 
same effect as the third)^ it was ruled at nisi prittSf 
that rents reserved on leases for years were within the 
statute, though the reasons for giving it this extended 
construction do not appear. In two late cases (d) the 
point was discussed, but the decision turned upon 
other grounds. In Co. Litt. 16 S, a, 'where a de- 
tailed exposition of the statute is given, .no mention is 
made of its application to any other rents than those 
which it expressly comprises ; in two other cases (e) it 
was considered not to extend to rents on leases for 
years : and the same opinion is expressed by Mr. 
Justice Buller. Supposing this to be the effect of the 
statute, it follows that the husband will not be able to 
distrain afiber his wife’s death for arrears of rent due 


(a)' See 4 Rep. 51a. (5) Gilb. Ten. 187. Contra. Bull. 

N. P. 57 . Appleton ▼. Doily, Yelv. 135. Brownl. 102. Watk. 

vol. 2, p. 182. (c) Powell t. Kellick,^Bull. N. P. 57. 

(d) Menton ▼. Gilbee, 8 Taunt. 169. 2 B. Moore, 48, Martin v. 

Burton, 1 Brod. and Bing. 279. See Stanifiird r. Sindair, 2 Bing. 
193. (e) Turner v. Lee, Cro. Car. 471. Benvin v. Watkins, 

Selw. N. P. edition 4, p. 645. 
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bn a lease for years of her freehold estate, except in 
the case of a lease made by himself, and which has not 
been defeated by the entry of the wife’s heir («). 

But if the wife’s term be demised for years, the re- 
version as well as the right to the arrears is vested in 
the husbaCnd after her death ; and it seems, therefore, 
that he may distrain, on the same principle which gives 
to the executor of tenant for years the power of dis- 
tress for arrears of rent due from an under-lessee (6)«3 

2. We shall now proceed to consider what will and 
will not be such a reduction by the husband into pos- 
session of his wife’s choses in actibn recoverable im- 
mediately, as will defeat his wife’s right to them by 
survivorship. And, 

First. — It is to be ascertained, what acts in pais 
will not be a reduction into possession of the choses in 
aciion so as to bar the widow of her right to them. 

-Upon this subject it is to be observed, that a mere 
intention to reduce the wife’s choses in action into pos- 
session will be insufficient. The acts to effect that pur- 
pose must be such as to change the property in them, 
or in other words must be something to devest the 
wife’s right, and to make that of the husband ab- 
solute ; such as a judgment recovered in an action 
commenced by him alone, or an award of execution 
upon a judgment recovered by him and his wife, or . 
receipt of the money, or a decree in equity for payment 
of the money to him, or to be applied for his use (c). 

A mere appropriation therefore of the fund will be 
insufficient. 

Thus in Blunt v. Bestland (d\ A bequeathed to By 
the wife of C, 600/., to be paid by the executrix withiii 
twelve months after A*s death, and appointed I> 
executrix. About a year after A\ death, Cdied, having 


(a)' Harrison ▼. Dixon, Vaughan, 45. (5). Wade v. Manh, 

Latdi. 211. (e) Pre. Cli. 412, 418. (d) 5 Ves. 515. 
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by will disposed of the legacy of his wife, viz.' to his 
wife B for her life, and afterwards amongst his children ; 
he then made some trivial provision for his wife. B^ 
having two children by her deceased husband, married 
B. B and E instituted a suft against the executrix of 
A and the executor of C {B*s first husband^ and £’s 
two infant children, claiming the legacy of 600 /. The 
executrix of A set forth in her answer, which was sup- 
ported by depositions, that as executrix she became in- 
titled to 600/. secured to the testatrix, her executors, 
&c. upon a mortgage of the freehold estates of Wissen- 
dine, in the county Rutland, belonging to her, the 
defendant’s mother ; and that the defendant, consider- 
ing herself liable to pay C (J 3 *s first husband} the 
legacy of 6OO/., had some conversation with C in re- 
lation thereto a short time after the expiration of 
twelve months from the testatrix’s death, and the de- 
fendant intimated her willingness to pay him the legacy, 
but she, not being then prepared with the money, told 
him that it should be discharged out of wliat was due 
upon the . mortgige, and that she would call in the 
money for the purpose if he pleased ; to which C re- 
plied, that he was not at that time in want of the 
money, but had i:ather it should remain in its then 
situation, he receiving the interest. The defendant 
accordingly paid him the interest as it became due, 
taking receipts thus expressed : ** Received of D, the 
executrix of A, the sum of IS/, for half a year’s interest 
of 600/., left to my wife by A*s will, as charged upon 
the estate at Wissendine in Rutland** The principal 
question was, whether the above transactions between 
the executrix of A and the first husband of B amounted 
to such a reduction of the legacy into his possession as 
the Jaw requires for the purpose of making it his own 
property, or whether it survived to his widow, the then 
wife of E ? And the Court declared that what was 
done by the executrix amounted to no more than an 
appropriation of so much of the testatrix’s assets as 

VOL. I. p 
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were necessary to discharge the legacy, and that a 
mere appropriation was not sufficient to change the 
property in a chose in action belonging to the wife, 
which could not be recovered except through the 
medium of a suit in equity, to which she must have 
been a party. 

Where ajerne sole was intitled to a sum of money 
charged on her brother*s estate, who, in a settlement 
made on the occasion of her marriage, covenanted to 
pay it to her husband, and the husband received the 
interest, but died without having got in the principal, 
it was held to vest in the wife by sunuvorship («).] 

The transfer of stock into the wife's name, to which 
she became intitled during the marriage, will not be 
considered as a payment or transfer to her husband so 
as to defeat her right by survivorship. 

Accordingly, Mrs. Wildman, then under coverture, 
became intitled to a distributive share of personal estate 
as one of the next of kin of A, part of which con- 
sisted of S per cent, stock. The administrator trans- 
ferred her share into her name, describing her as the 
wife of John Wildmant and so it stood at her husband's 
death, except that she had sold and transferred some 
part of it with the assent of her husband, signified by 
his signing his name to each transfer. The question 
was, whether the remaining stock constituted part of 
the husband's estate, or belonged to his wife by sur- 
vivorship? The Court held, that as the husband 
exercised no act of dominion over the fund, and 
did nothing to reduce it into possession either by 
tranter into his name or otherwise, and since all his 
acts were of a contrary tendency and evinced his con- 
currence in her being sole owner of the stock, such 
stock belonged to the wife as surviving her husband (jtf). 


(a) Howman v. Corrie, 2 Vern. 190. (i) Wildmon v. Wild- 

man, 9 Vcs. 174. 
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Upon the principle of the last case, that of Nash 
V. Nash («) was decided. There the father of At a 
married woman, drew a check on his bankers in her 
favour for 1Q,000/. On the same day she presented 
it, and instead of money she took from them a pro~ 
missory note payable on demand, which she delivered 
to B, her husband. During life all the money 
secured by the note remained with the bankers, ex- 
cept 1000/., which were received by B, and for which 
he gave his receipt, and he received the interest on the 
remaining sum of 9000/. up to his death. A having 
survived her husbadd, claimed that sum as not having 
been received by him during his life. And so it was 
determined by Sir Thomas Blunter t V. C. ; because 
the note was a chose in aetion of the wife, which upon 
her husband’s death survived to her ; and he observed, 
that if immediately after the check had been given the 
husband had died, since it gave no legal right to sue 
the bankers if they had refused payment, the father 
alone could have recovered against them ; that the 
note given to the wife in lieu of the check gave a right 
to recover the sum, but that it was merely in action, 
and not like money or a chattel ; and that the receipt 
by the husband of the 1000/., arid of interest upon the 
remainder, was not a reduction into possession of such 
remainder, as such receipt did not alter the nature of 
the note, it still continuing a chose in action, a security 
for the remaining sum of 9000/. (fe). 


(a) 2 Madd. 133. 

(i) In this case the distinction between n^otiable instruments, 
which are assignable at law^ and other choses in action^ was not ad- 
verted to. See on this point M'Ncilage v. Holloway, 1 Barn, and 
Aid, 218, cited post, and Barlow v. Bishop, 1 East, 432, where it 
was said by Xiord Kenyon, that the gift of a promissory note to the 
wife vested it in her husband. It was held in Hodges v. Beverley, 
Bunb. 188, and by Lord Hardwicke in Lightbourne v. Holyday, 
2 Eq. Ca. Ab. 1. 2 Madd* 135 n, that a promissory note given to 
the wife did not survive to her. 

r 2 
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So also where money was left in the hands of trustees 
for the benefit of the wife, and her husband died, she 
was declared to be intitled to it by survivorship, her 
husband having made no disposition of it during his 
life («). The subject — 

Secondly, proposed to be considered was, the effect 
of actions at law and suits in equity to vest absolutely 
in the husband his wife’s choses in action* 

The naming or not naming the wife in an .action 
is attended with material consequences in relation to 
the present subject ; for if she be a party, and the hus- 
band die after judgment, and befbre execution sued 
out, the judgment will survive to her, and she will be 
intitled to a scire facias upon such judgment. But if 
the action be brought by the husband alone, and he 
die after, judgment, his representatives, and not the 
wife, will be intitled to the benefit of it (f). And if, 
previously to the marriage, the wife had obtained a 
judgment, and afterwards she and her husband sued 
out a scire facias, and had an award of execution, and 
the wife died before the writ was executed, the property 
would be changed by the award, and belong to the 
husband as the survivor (c). 

The effects of these different methods of proceeding 
at law by the husband being such as above mentioned, 
it may be useful to consider when he may or may not 
sue without making his wife a party. 

It may be considered as a general rule, that the hus- 


If a bond be given to the wife during the coverture, and the hus- 
band does not reduce it into possession, it seems that it will survive 

to her. Coppiii v. , 2 P. W. 497. Day v. Padrone, 2 M. 

and S. 396 n., and see V7ildman v. ^Vildman, cited ante. Contra. 
Xiightboume v. Holyday, ub. sup. 

(a) Twisden v. W^ise, 1 Vern. 161. (i) Oglander v. Boston, 

1 Vem. 396. * 2 Ves. sen. 677. 12 Mod. 346. 3 Lev. 403. Noy, 70. 
Costs ordered by«rule of Court to be paid to the husband and wife, 
were held to survive to her. Tiltv. Bartlett, Hanmer, 104. 

<c) 1 Salk. 116. . 
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band may commence proceedings at law in his own 
name only, for all the personal estate in action which 
accrued to his wife, or to her and him jointly, during 
the marriage, and in respect of all personal contracts 
or covenants made or entered into with them during 
that period («) ; because the right of action accrued 
after marriage, and the husband might disagree to his 
wife’s interest, and make his own absolute ; an inten- 
tion to do which he manifests in bringing an action m 
his own name, when it might have been commenced in 
the names of both /)f them. 

Thus, if a bond be given to husband and wife, he 
alone may bring an action of debt for recovery of the 
money due upon it (Jt). And if they demise for years 
the wife’s estate, reserving a rent, the husband alone 
may commence an action for the recovei*y of the 
arrears (c). 

[|In actions arising from conti’act subsequently to the 
marriage, where the promise is made to tlm wife alone, 
or to the husband and wife, and where the considera- 
tion moves wholly or in part from the wife, or where 
she is (as it has been expressed) the meritorious cause 
of action (^/), the husband may assent to give her an 
interest in the contract, and join her with him in the 
action. Thus they may join in action on covenants 
concerning her lands (e), and on bonds or notes given 
to her during the coverture, as such instruments imply 


When the 
husband and 
wife may 
sue jointly on 
a right of 
action prising 
during cover- 
ture 


(a) Hilliard V. Hambridge, Aleyn, 36. Owen 82. 2 Mod. 21 7. 

1 Stra. 230. Cro. Jac. 399. Ankerstein v. Clarke^ 4 Term Uep. 
1)16. Philliskirk v. Pluckwell, 2^Maulc and Selw; 393. 

(ft) Coppin V. ■ j Day V. Padrone, Lightbourne v. Holyday, 

cited above. The same point was decided in Howell v. Maine, 
3 Lev. 403 ; where the bond was given during the coverture, see 

2 M. and S. 396. (c) Beaver v. Lane, 2 Mod.* 21 7* 1 Roll. 

Rep. 52. (rf) Rose v, Bowler, 1 H. B. 108. ^ See 2 Wils. 424. 
(e) Aleberry v. Walby, 1 Stif. 229. Dunston v. Burwell, 1 Wils* 
224. 
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a consideration moving from her(«). So they may 
join where the contract is in consideration of her ser- 
vices (A), but not unless the promise is made to her (c). 
But they cannot fas it seems) join^where the con- 
sideratioi\ is money paid by her, as the money must 
belong to the husband alone (d). And the husband 
and wife cannot join in an action upon a promise made 
to them jointly, without showing her interest in the 
consideration (c).]] 

But for such debts, &c. as were due to the wife before 
the marriage, and continue unaltened, since the hus- 
band cannot disagree to her interest in, and he has 
only a qualified right to them, viz, by reducing them 
into possession during her life, he is unable to maintain 
an action for such property without making his wife a 
party (/). 

[To this rule an exception has been made in the 
case of a bill of exchange, or promissory note, payable 
to the wife dum sola{g). Such instruments being 
transferable at law, are considered to bear more re- 
semblance to chattels personal, than to other choses in 
action. The wife after the marriage is unable to in- 
dorse them ; but the husband might pass them by in- 
dorsement (//), and thus give to his assignee the right 
of suing on them in his own name, and he is therefore 
held to have the same right himself.]] 


(a) 1 Philliskirk v. Pluckwell^ 2 M. and S« 393. See p. 396. 
(6) Brashford v. Buckingham^ Cro. Jac. 77, 205. Fountain v. 
Smith, 1 Sid. 128. Holmes v. Wood, 1 Barnardj75,’‘249, cited 
2 Wils. 424. (c) Buckley v. Collier, 1 Salk. 1 14. Carth. 25 ] . 

King V. Basingham, 8 Mod. 1 99. {d) Abbot v. Blofield, Cro. 

Jac. 644. 2 Roll. Rep. 237, 250. Contra, Pratt v. Taylor, Cro. 

Eliz. 61. (e) Bidgood V. Way, 2 Bl. Rep. 1236. See 3 East, 106. 
(y*)' Hardy v Robinson, 1 Keb. 440. TircU v. Bennett, 2 Keb. 
8!). Noy, 70. Milner v. Milnes> 3 Term Rep. 627. Rumsey 
V. George, 1 Maule and Selw. 176. (g) M'Neilage v. 

H(dloway, 1 Bam. and*Ald. 218. Exparte Barber, l^^Glyn. and 
jJameson, 1. (A) See Barlow v. Bishop, 1 East, 432. 



216 


Sect. 4.3 his Wifi^s Choses in Action. 

If, however, the contract, or nature of the demand, 
be altered after the marriage, as by taking a new 
security ; in that event, as it appeared in the last 
section, the husband may sue alone (a). 

In all cases when the freehold is to be re- 

covered, she must join with her husband in the pro- 
ceedings, as in instances of disseisin (b\ or of injuries 
done to the inheritance, as by pulling down houses, &c. 
or where an action of covenant is necessary to compel 
farther assurance upon a conveyance to husband and 
wife (c). , , 

But when the title does not come in question, and 
the action is merely personal, and seeks a compensa- 
tion in damages for an injury done to the husband^s 
interest in his wife’s estate during the marriage, then 
it is in his election whether he will join his wife in the 
action or not. Thus he aalone can maintain an action 
of covenant against a lessee of his wife’s estate for not 
repairing it (d). 

Yet if the husband be possessed of a rectory for 
years in the right of his wife, or jointly with her, he 
may join her name with his in an action of debt for the 
treble value of tithes not set out; for; although the 
tithes be personal chattels, the act of the 2d of Edward 
the sixth, chap. 13, upon which the action is founded, 
gives it to the proprietor or fermor, &c. so that the wife 
being fermor, she is a proper party to the action fc). 

[]lf the husband alone proves the wife’s debt under a 
commission of bankrupt against the debtor, it seems 
that her right by survivorship is not defeated (^)O 

I shall now advert to the effect of decrees in equity 


(a) Ante, ‘p. 189. (6) I Bulst. 21. (c)*Middlemore v. 

Ooodale, Cro. Car. 506. (d) Bret v. Cumberl^d, Cro. Jac. 399. 

1 Roll. Rep. 359 . S. C. Costrell v. Moor, Het. 143. 2 Bulst. 14. 
Tregmiel v. Reeve, Cro. Car. 437. ( 0 ) Beadles v. Sherman, 

Cro. Eliz. 613. (y*) Anon. 2 Vcm. 707. 
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to change the wife’s property in her personal estate, 
and to intercept her right of survivorship. 

A jdnt de- Decrees so far resemble judgments at law in this 
iwwives^to*^ respect, that until the money be ordered to be paid, 
the wife. or declared to belong, to the husband, the wife’s rights 
will remain undisturbed ; and as a joint judgment will 
survive to the wife if her husband die before execution 
is awarded, so will a joint decree until an order be ob- 
tained for payment, or declaring the money to belong, 
to the husband (a). 

Thus in Nannetj v. Martin (li), tjiere was jsl decree 
in a joint suit by husband and wife, for money which 
he claimed in her right. The husband having died 
before further proceedings, the wife, as in the instance 
of a joint judgment, was declared intitled to the benefit 
of the decree. 

In Packer v. Wnydham'{c\ a sufficient part of 
5500/. belonging to the wife was decreed to be applied 
in exonerating her husband’s estate from debts, and 
the remainder of the sum to be settled on him, her, 
and children, as therein mentioned ; and upon the 
husband’s concurring in such settlement, he was to have 
the residue of her fortune. The 5500/. were paid into 
Court j but the husband never having made the settle- 
ment directed, the money was laid out by the Court ; 
and the wife surviving her husband, it was decided, as 
to the sum of 5500/., that it having been paid into 
Court during the marriage, the property in it became 
vested in the husband, and belonged to the persons 
claiming under him. In this case, it is to be observed, 
that the money was ordered to be applied for the hus- 
band’s sole use ; which was equivalent to a judgment in 
his favour ; so that from the time of the decree the ex- 
clusive right of the husband was established ; the con- 


▼ 


(a) 10 Ves. 91. (4) .1 Eq. Ca. Abr. 68. Also 3 Atk. 726, S. P. 

((?) Pre. Ch. 412. 
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dition as to making the settlement affecting only hia 
title to the residue of his wife’s fortune. 

In Phipps V. The Earl of Anglesea (a), the decree A mere order 
was merely that the fund should be secured for the wife husband 

T 1 • •! 1 uiake pro- 

and her issue until a settlement was made, .rhis order for a 
was held not to change the property so as to prejudice 
her title by survivorship. There was no declaration wife's right 
that the fund should be the husband’s. hy survivor- 

In Bond v. Simmons (b\ there was no decree pro- 
nounced altering the interests of the husband and wife. 

The order was a ^ mere reference to the master to re- 
ceive from the hdsband proposals for a settlement, 
which the husband declining to make, the executor 
defendant, at his own request, was permitted to pay the 
wife’s money into Court, wMch by order was directed 
to be laid out in South Sea annuities for the ben^t 
of husband and wifct subject to further directions. 

Lord Hardwiclce^ therefore, decided that the wife, 
having survived her husband, was intitled to the fund. 

The same principle applies to the case of Forbes v. 

Phipps (c). The decree was, that one sixth share of 
a residue, to which the wife was intitled, should be paid 
to her* and her husband. The wife died before the 
money was received, and her husband being the . 

vivor, it was determined that he was intitled to it. 

This decision was authorised under the joint decree, 
which was the same as a joint judgment. As the sur- 
vivor, therefore, the husband took the money under 
the decree, and not as his wife’s administrator, so as to 
render the fund liable in his hands to her debts. 

And in Mtwauley v. Phillips (d) no decree was made 
altering the rights of the husband and wife, but the 
last order was for the husband to make proposals for 


(o) MSS. 22 Nov. 1738. (J) 3 Atk 20. (<?) 1 Edesn’s 

Rep. 602. See also Hare v. Wonlfe, 2 Ball end B. 424. (d) 4 Ves. 

Jun. 15. 10 Ves. 91. 
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a settlement, which he omitted to do : the husband 
died, leaving his wife surviving him, who, it was de- 
termined, became solely intitled to the residue of the 
property. 

But if the settlement were approved by order of 
Court, confirming the Master’s report, it would seem 
that such order, according to the tefms of the reference, 
would change the property, and intitle the husband’s 
representatives to it, although he did not live to re- 
ceive it (a). 

[[An order for a payment of a sum of money to the 
husband, in right of his wife, changes the property, and 
vests it in him, freed from the wife’s right by sur- 
vivorship (i).] 

[[In a late case(c) the husband having assigned a 
fund in Court belonging to the wife, an order was 
made, on her examination and consent, that part of it 
should be paid to the assignee, and that the interest of 
the remaindea should be paid to her for her life for her 
separate use, with liberty for any persons intitled, to 
apply at her death. This was held not to affect her 
right by survivorship j and on her death, having survived 
her husband, a transfer to her administrator was 
dir^Cted.[] 

Thirdly. The effect of awards, and of the wife’s 
agreement in pais pendente Ute, upon her title, when 
she survives her husband. 

In the second section (d) it was observed, that an 
award in favour of the husband in regard to the wife’s 
leasehold interest would alter the property, and vest 


(a) See the case of Macaaley v. Phillips, in which the Master of 
the Bolls inclined to this opinion. See post, chap. 7, sect. 1, and 
Steinmetz v. Halthin, cited there, as to the question when the hus- 
band's right by suj^ivorship will be affected by the equitable right 
of the wife and children to a provision. 

(Jb) Heygate v. Ann^ey, 3 Bra C. C. 362. (c) Johnson v. 

Jdmson, 1 Jaa and Walk. 472. (d) Supra, p. 185. 



219 


Sect^ 4.3 his Wife^s Choses in Action. 


the term in him ; and it. has been so decided in regard 
to her other chattels. 

Thus in Oglander y. Boston (a), the plaintiff, the 
widow of Af being intitled to the surplus of the per- 
sonal estate of B, as residuary legatee, and ja difference 
arising between her husband A and the executor as 
to the residue’s amount, it was referred to arbitration, 
and an award was madje that the executor should pay 
to the husband 1500/. ; but before any farther pro- 
ceedings, At the husband, died. The sole question 
was, whether tho wife, or the executor of her husband, 
should have the money? And it was determined in 
favour of the husband’s executor j because the award 
was a sort of judgment which, having ordered the 
1500/. to be paid to the husband, changed the pro- 
perty, and vested it in him. 

Under the protection Which a Court of Equity affords 
to the interests of married women, it will not permit 
agreements entered into between her, or her friends 
acting for her, and her husband, pendente litCt to be 
obligatory upon her ; so that any arrangement which, 
pending a suit, may be so made, by which it is agreed 
that he, upon certain terms, shall have' the residue of 
her property, will not, without the sanction of the 
Court, bind her : notwithstanding, therefore, such an 
agreement, if the title of the husband’s representatives 
rest solely upon it, his wife’s right by survivorship will 
take place. 

Accordingly, in Macatday v. Phillips (A), after the 
suit had been instituted by the husband and wife for 
her property, a treaty took place between them for 
settling the former’s claims upon it, the husband having 
been previously ordered by decree to lay proposals 
before a master for a settlement. After a corre- 
spondence had passed between the solicitors of each 


Award vests 
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agreement 
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(a) 1 Vern. 396. ''But see ante, p. 185, note (e), and Hunter 
V. Rice, 15 East, 100. (5) 4 Ves. 15. 
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party, terms were finally settled, but before they were 
carried into effect the husband died ; and the Court 
decided, that such agreement did not bind the wife, 
but that, as the survivor, she was intitled to the pro- 
perty; because no act of the Court had altered the 
interests of the parties, and the arrangement, not 
having been approved of by the Court,, was nugatory. 

Fourthly. As to the effect, upon the wife’s title by 
survivorship, of receipt of the money by, or a transfer 
of the funds to the husband, and also of his release of 
them. I 

If the husband receive the money, legacy, or duty, 
which was owing to his wife, or if he alone, or he and 
his wife, authorise a person to receive, who actually 
obtains it, either of those receipts will change the wife’s 
interest in the property, and be a reduction of the 
chose in action into the possession of her husband, de- 
vested of her title to it upon surviving him ; and he 
may maintain. an action for the money so received by 
the person authorised as above (a). 

In Doswell v. Parle Ay the wife of JB, was in- 
titled to 250/. under the will of C, expectant upon the 
death of JD. The executor of C, upon ^’s application, 
and with his wife’s consent, paid the money to Py he 
undertaking to pay to D the interest during her life. 
The wife having survived D, who survived her hus- 
band, claimed by bill in equity the 250/. against her 
husband’s executors ; but the bill was dismissed. 

But the husband’s receipt or possession of his wife’s 
ckoses in action must be in the character of husband, 
in order to defeat his wife’s title to them upon suTr, 
viving him. 

Thus, in a case (c) where a trustee and executor 
married one of the residuary legatees named in the 
will, it was determined that his possession of the tes- 


(a) RoU.Abr.34f2,350. Moor, 452. Golds. 160. (5) 12 Ves. 

473. (c) Baker v. Hall, 12 Vcs. 497. 
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tator*$ personal estate was to be considered as that of 
trustee and executor,— he having alone proved y so that 
his wife’s share of the residue could not be sufficiently 
reduced into possession to prevent its surviving to her 
upon his death. 

Upon the same principle the case of Wall v. Tom.- 
Unson (a) was decided. There, certain £ast India 
stock, belonging to the wife, was transferred into the 
names of her husband* and another person, until trus- 
tees should be appointed, who were to hold the same 
upon certain trusts for the separate use , of the wife, 
and which had Heen verbally agreed upon. The wife 
having survived her husband, the question was, whether 
the stock belonged to her, or to his legal personal re- 
presentatives ? And Sir William Grants M. R., said, 
that the transfer of the stock to the husband merely as 
a trustee could not be represented as a reduction into 
possession which would intitle his representatives, for 
that it was made diverse intuitu. 

But it would seem that a transfer of the wife’s stock 
into her husband’s sole name will be a reduction of it 
into his possession, and defeat her right by survivor- 
ship ; because such a transfer is equivalent to a receipt 
of the money by the husband, and an act vesting the 
sole property in him. 

With respect to the releases or acquittances of the 
husband of his wife’s choses in action so as to extin- 
guish her right of survivorship, it is to be remarked, 
that such is the interest which he acquires in her pro- 
perty by the marriage, that he may release debts which 
were owing to her before its solemnization (ft) ; also 
legacies absolutely given to her (c) j her interest under 
the statute of distributions, and the like. Such acts 
he may do, although he and his wife be divorced d 
mensa et thoro ; because the marriage still subsists (rf). 


(fl) 16 Ves. 413. (A) 2 Roll. Abr. 410. (c) Gilb. Eq. 

Rep. 88. 2 Roll. Rep. 134. (rf) Stephens v. Totty, Noy, 45. 

Cro. Eliz. 908, See Lewis v. Lee, 3 Barri. and Cress. 291. 
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If, then, arrears of rent were permitted to accrue 
whilst the wife was single, and her husband gave an 
acquittance for what became due after the marriage, 
and then died, the discharge would prevent his wife 
from recovering the arrears which were due at the time 
of the marriage ; because they being a debt owing to 
the wife at the time of the marriage, the right to re- 
ceive them was vested in her husband j his receipt, 
therefore, for rent posterior to those arrears, for which 
he gave an absolute acquittance, is a discharge of all 
arrears to the person charged with payment of the rent, 
not only against the husband but his wife (a). Yet, 
unless the acquittance be under hand and seal, so as to 
be an estoppel, evidence may be given to prove that the 
prior arrears remain unsatisfied ; for it seems that the 
subsequent acquittance, if not under hand and seal, is 
merely a pt'esumpHve bar. 


(a) Moarton v. Hopkins, Dyer, 271. Beni. 18C. 
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CHAPTER VI. 

Having in the last chapter considered what acts of 
the husband will, and will not, be a reduction into ]^s- 
session of his wife’s choses in action which were im- 
mediately recoverable ; we shall now further consider 
his power over them, together with his power over such 
others of his wife’s choses in action as are in reversion 
or expectancy, by his release or assignment. In doing 
this, it is intended to treat of the subject under the fol- 
lowing sections and subdivisions : 

I. The husband* s po^er over his 'w^e*S choses in 
actiony by release and assignment, at Uvao and in 
equity. 

1. At Uvw. 

2. In equity, 

II. The effect, upon the wife^s title by survivorship, 
of her husband* s assignment, or the law*s transfer, 
off her choses in action xohlch are immediately re- 
coverable, or are in remainder or expectancy. 

1. The effect upon the wffe*s title, as the sur- 
vivor, of the assignment to assignees in 
bankruptcy, or under the insolvency of her 
husband, of her choses in action. 

2. The effect of assignments by such assignees 
upon such title ; and of sales of reversionary 
interests. 

3. The effect of assignments by the husband of 
his w^s choses in action to a particular 
assignee for a valuable consideration / and 

4. effect of the voif^s examination and 
consent, in a Court of Equity, to the assign- 
ment. 
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Legal as- 
signments. 

What inte- 
rests assign- 
able at law 
by husband 
alone. 


3Vife’s mort- 
gage in jfee 
an excep- 
tion. 


1. The husband’s power of release and assignment 
at law and in' e(][uity over his wife’s choses in action* 

Independently of actual recovery and receipt of the . 
wife’s choses in action by her husband, there are other 
methods by which her title by survivorship may be de- 
feated, — ^as*by the assignment of them by her husband, 
or his agreement for the purpose, as before noticed (a). 

1. Then with respect to the wife’s' personal property, 
over which her husband has the sole and complete iegal 
power of disposition, he may, as it seems, assign it at 
his pleasure. 

The interests, amongst others, which arc assignable 
at law, are the personal chattels of the wife in pos- 
session, legal terms for years, elcgits upon judgments 
issued before the marriage ; and, in analogy to this, he 
has in equity the same power of assigning terms held 
in trust for her, and debts or sums of money secured 
by such terms, decrees made in favour of the wife dum 
sola for money and that she shall hold the premises 
until satisfaction (Ji). 

But money of the wife secured upon a mortgage in 
fee is not equally in the husband’s power as money 
secured by a term of years, so that tho decisions in 
regard to the two are diiferent ; for a mortg^e in fee 
the husband cannot dispose of at law. The estate, 
thereibre, continuing in the wife, carries to her, sur- 
viving, the money along with it(c). The security, 
then» not being assignable without her concurrence, 
the debt classes among her choses in eu:tion (d) ; which 
we will next consider. 

[2. The wife’s choses in action are debts due to her 
on bond or otherwise, money in the funds, legacies, 
trust funds, and other property recoverable by action 
or suit. 


(a) Stipra, p. 1 7^. (6) Vide supra, chap. 5, sect. 2 ; also 

Pre.‘Ch;4l8. 3P. Win.200. (c) Free. in Ch. 418. (rf) 2Vern. 
401. 
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The husband may transfer money in the funds Wife's chows 
standing in the name of his wife(«), and may indorse ho^ft^s-v 
bills of* exchange or promissory notes given to her before signable by 
or after marriage (ft). He may also assign a mortgage 
for a term of years vested in her (c). With respect to 
these descriptions of property, he has, therefore, an 
absolute power of disposition. 

With respect to her equitable choses in action, i. e. 
trust funds, legacies, debts due to trustees for her, and 
other property which must be sued for in equity, if 
they be immediately recoverable by suit, the husband 
may assign them for valuable consideration, and such 
assignment will be binding on her if she survives (d). 

But if he assign them without valuable considcmtioii, 
her right by survivorship will continue.^ 

Accordingly, in Wright v. Rutter (e) which was a 
.fraudulent contrivance of the husband in order to pre- 
vent his wife’s right by survivorship, he having procured 
her concurrence to the assignment of her legacy to 
secure a pretended debt, but in fact in trust for him- 
self ; Lord Alvanley, M. R., declared, that, excluding 
the fraud, since the assignment was without a valuable 
consideration, it was void against the w.ife, and could 
not defeat her title by survivorship (X). 

(^With respect to the legal choses in action of the 
wife, i. e. those of her choses in action which are re- 
coverable at law, the husband has not the power of 
assigning them at law, with the exception of mortgages 
for terms of years, and negotiable securities. If the 
husband assign them, the assignee, standing in his place, 
may during his life sue for them in the name of the 
husband and wife. But if the husband die without 


(a) See 3 Ves. 619. 9 Ves. 1 76. , Ante, 214. 

(c) Ante, 177. (d) Bates y. Dandy, 2 Atk. 207. Earl of 

Salisbury v. Newton, 1 Eden, 370. 2 Ves. Jun, 673.^ 

(/) See also Becket v. Beclcet, 1 Didc. 340. Johnson v. Johnson, 
1 Jac. and Walk. 472. Stamper v. Barker,.* 5 Madd. 157. 

VOL. I. 
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having released theni) and before the assignee has re- 
duced them into possession, the legal right of action 
will survive to the wife. If the assignment be without 
valuable consideration, it seems that it will not be bind- 
ing upon her equity : and it was said in Burnett v. 
Kinastont according to the report in Prec. in Ch. 118, 
that the husband’s assignment of the wife’s bond would 
not bind her though made for valuable consideration : 
this however does not appear ‘in the other reposts of 
the same case (a). In Packer v. Windham (b\ a bond 
was held to survive to the wife, although the husband 
liad assigned it with other property ^or payment of a 
debt ; but it may be inferred from the statement of the 
case that the other property included in the assignment 
was sufficient to satisfy the debt. It seems, however, 
that the principle on which a purchaser of the wife’s 
equitable chose in action is intitled as against the wife 
surviving (c), and on which the husband’s contract re- 
lative to her terra of years is enforced against her legal 
right by survivorship (d), must apply equally in favour 
of a purchaser of her legal choses in action ; and con- 
sequently, that her husband’s assignment of her legal 
choses in action which are immediately recoverable^ 
will in equity be binding upon her. 

There is perhaps a distinction in the case of a legal 
mortgage in fee, vested in the wife. The payment of 
the mortgage money cannot be compelled without a 
reconveyance of the legal estate to the mortgagor (e), 
and as this cannot take place \vithout the wife’s con- 
currence, the husband has not the same power over 
property of this description as he has over the other 
legal choses in action of his wife. It seems, therefore, 
to be doubtful whether the husband’s assignee for 
valuable consideration would be intitled to the wife’s 


(a) 2 Vern. 40f. 2 Freem. 239. (I/) Free, in Chan. 412. 

Gilb. Bq. R€p:''98. (js) Ante, 225. {d) Ante, -p. \77 • 

(c) Schoolc V. Sail, "I Scho. aqd Lef. 176. 
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mortgage in fee againcK; her legal right by l^urviVoi^hi^. 
In BossiiU v. Brander (a), the assignees of the hus- 
band, who had become bankrupt, were held intitled 
against the widow, upon the ground that the legal right 
of action upon the covenant for payment of the* money 
vested (as it was then considered) (Ji) in them. But 
in the case of an assignment by the act of the husband, 
the legal right of action on the covenant, as well as the 
legal estate, survives to the wife. It is to be observed, 
that in Bosvill v. Brander^ the Master of the BollSt 
though he considered the assignees intitled to recover 
the money, doubled whether any equitable assistance 
would have been given to them against the widow.J 

II. The effect, upon the wife’s title by survivorship, 
of the husband’s assignment, and of the transfer by law 
of the wife’s choses in action, when they are immediately 
recoverable, and when they arc in reversion or ex- 
pectancy. 

1 . In the first section of this chapter it was noticed 
that the husband might absolutely dispose* of all such 
of his wife’s personal estate over which the common 
law imparted to him the power; and in the same section 
some particulars of property were described, of which 
good and effectual legal assignments might be made. 

Of such parts, therefore, of the wife’s personal estate, 
whether in possession or remainder, to which her hus- 
band’s assignment passes a complete legal ti^b, the con- 
veyance will bind his wife although she survive him ; 
and it will make no difference whether the assignees 
claim under acts of Parliament, or under assignments 
made by himself for or without value ; because by such 
dispositions the contingent interest of the wife is de- 
stroyed, and there is no equity for her against the legal 
consequences of these transactions, for eequitas sequitur 
legem. And in those instances, although the husband 


(A) On this point 'see the next ssetisn. 

Q 2 


Assignees in 
banknmtcy 
intitled to all 
such choses 
in action 
against wife's 
title by sur- 
vivorship to 
which they 
can make out 
a right at 
law. 


(a) P. W. 458. 
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die before his assignees recover the property assigned to 
them, they will, nevertheless, for the reason last men- 
tioned, have a right to recover and enjoy it against any 
claim of the widow in respect of her general title by 
survivorship (a). 

Not M> when But when the property of the wife assigned by her 
husband is not of legal cognizance, but merely egui~ 
equitable, for tablet SO that the assignment of it can only be enforced 
it^rali- ™ ® Court of Equity ; in suCh and the like cases the 
ject to the assignees of the husband-bankrupt, or his assignees 

Sewffc**^ claiming under the insolvent debtor’s acts, or his 

assignees under a deed of trust to pay his debts (6), take 
the property subject to all the wife’s equities upon it 
against her husband (c). 

This proposition may be now considered as established 
by the solemn decision'of Sir William GranU M. R., 
in Mitford v. Mitford but previously to it, so 
strong was the opinion that the effect of assignments by 
the acts of law would bar the wife’s right by survivor- 
ship to her choses in action, whether immediately re- 
coverable, or in reversion or expectancy, that the sound- 
ness of his Honour’s judgment has not been generally 
considered as unimpeachable. The case of Mitford v. 
Mitford was to the following effect : — 

A bequeathed 3000/. to trustees to place at interest, 
and to pay such interest to i? for life or until she mar- 
ried ; andH^n her death or marriage A gave the capital 
amongst C and Z), and P, the wife of M, equally. Mt 
the husband of P, became a bankrupt, obtained his 
certificate aud died, leaving his wife P surviving : P 
afterwards married. The question, which was raised 


(«) 2 Ves- Jun. COS — C82. (*) See Pryor v. IliU, 4 Bro. 

C. C. 139. . 2 Atk. 422. If the trust deed be for payment of 
creditors, who execute it and release the debtor, it seems to stand 
on the same fodting as any other alignment for valuable crasidera- 
tton. See 1 1 Ves. 6^. («) 2 Dick. 491 . 2 Madd. 1 6. 

^ 9 Ves. €7. 
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upon the bill of the surviving trustee* was whether* 
notwithstanding the bankruptcy* the wife was or was 
not intitled by right of survivorship to her share of the 
SOOO/.* which had been invested in per cent, consols? 
And Sir William Grant, M. R.* after a review of all 
the cases* decided in favour of the wife* upon the prin- 
ciple* that this being a chose in action and not reduced 
into possession during the husband’s life, survived to 
her ; and that an assignment under a commission of 
bankruptcy* although it passed her share* passed it to 
the assignees sub i/todo, viz. provided they received the 
share or its value during the marriage* and that the 
commission or assignment did not of itself necessarily 
intercept the wife’s right of survivorship (a). 

It is observable in this case* that the subject was 
solely within the jurisdiction of equity, and that the 
assignees had no remedy but by means of the Court of 
Chancery ; which Court* in analogy to the rule of law* 
decreed, that as neither the husband nor bis assignees 
had* during his life, reduced the wife’s share into pos-. 
session by sale or otherwise* it necessarily survived to 
her upon his death. It is conceived* therefore* that 
there is no solid reason for disputing th*e propriety of 
the decision. 

With respect to Bosvill v. Brander (6), one of the 
cases supposed to militate against the above authority* 
it is to be observed that Sir Joseph Jekjfll, M. R.* after 
much discussion and great consideration* at first decided 
in favour of the wife* and afterwards against her ; so that 
it contains decisions both ways* and shows the unsettled 
state of that Judge’s mind upon this subject. The pro- 
perty was a mortgage in fee belonging to the wife* the 
title deeds were in the hands of the assignees* and the 
widow filed a bill for them, and to have the benefit of 
the mortgage. And the -Master of the Rolls seems to 


(rt) S. P. Parker v. Dykes, 1 Eq. Ca, Gayner v., Wil- 
kinson, 2 Dick. 491. 1 Bra. C. C, 50. «. (i) 1 P. Will. 459. 



Husband*s Pcmer over [Chap. 6* 

hare considered it' a material feature in the case that the 
suit was and not against the widow (a circumstance 
at present of no consideration), as afterwards will appear. 
His Honour admitted the general principle, that the 
assignees claiming under the husband could not be in 
a better situation than the husband would have been : 
the necessary consequence of which* one would have 
supposed to have been a decrqe, that as the huslmnd’s 
interest was subject to the wife’s right of survivorship, 
so it should be in the hands of his assignees ; and that 
since neither he nor they in his lifetime reduced the 
debt into possession, it necessarily survived to the wife, 
according to the first decision. Under such circum- 
stances it is conceived, that this case cannot be fairly 
adduced to impeach the decision in Mi^rd v. Mitfbrd. 
And as to the case of Miles v. Williams (a), another of 
those cases, the only point decided was, that the hus- 
band’s certificate under his bankruptcy, if well pleaded, 
would have •been a bar to an action brought against) 
him and his wife upon a bond given by her before mar- 
riage ; so that the present question was not there de- 
cided. And with respect to Pringle v. Hodgson (6), 
the last of those cases. Lord Rosslyn probably consi- 
dered stock, which stood in the wife’s name at the time 
of the marriage, as not being either in the nature of a 
chose in action, or an equitable interest, and that such 
impression produced the decree in that case against the 
wife in favour of the assignees. These two latter cases, 
therefore, do not appear to shake the solidity of the 
decision in Mitford v. Mitfbrd, which was a deter- 
mination upon the wife’s reversionary interest (c), and 
the property could not be reduced into possession in 


(a) 1 P. Will. 249. (A) 3 Yes. 617. In this case the legal 

right ^ the stockvhad been clianged by a transfer from the wife’s 
name to trustees. (c) The interest ti’as reversionary at the 

time of the bankruptcy, but by the marriage of Charlotte Mitford 
it became a present interest before the husband’s death. 
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the ordinaty acceptation of those terms. Sir fVilliam If therefore 
Grants observation, that the wife’s property being a tbV 

chose in action and not reduced into possession during property be 
the husband’s life, survived to his wife, must, it is pre- disptwed 

’ . * *. f. of, or received 

sumed, be considered in an extensive sense, importing by the as- 
that the ass^nees having neither reduced the property 
into their possession (which in this case they had not prevail, 
the opportunity of doing), nor disposed of it for value 
in the lifetime of the Huidiand ; since the wife, there- 
fore, would have been intitled to it against the repre- 
sentatives of her. husband, she was equally so intitled 
against his assignees in bankruptcy. This interpreta- 
tion of the expression of the Master of the Rolls is 
founded upon what has been before said in regard to 
the husband’s legal power over his wife’s personal estate, 
where it appeared that his assignment of her real chattels, 
whether in possession om remainder, intercepted at law 
her title by survivorship (fl), and that Courts of Equity, 
acting in analogy to the legal rule, inforced against his 
wife surviving him his agreement to mortgage or as.sign 
them (i). 

[^With respect to the legal choses in action of the 
wife, it was the opinion of Lord Macclesfield, in Miles 
V. Williams (c), that the assignment in bankruptcy passed 
them freed from the wife’s right of survivorship, and 
that the assignees might, under the statute, 1 Jac. 1, 
c. 25, sue for them in their own name, either before or 
after the husband’s death. This was Allowed in Bos- 
vill V. Brcmder (d) ; but in Bxparte Coysegame (e). 

Lord Hardu'icke thought that the statute only gave 
the assignees such right of action as the bankrupt might 
have had. The cases of Miles v. Williams and Bosvill 
V. Brander were reviewed in Milford v. Mitjbrd, and 
the judgment in the latter case applies in principle to 
legal as well as to equitable debts. It seems therefore 


(rt) Chap. 5, sect. 2. (6) Supra, p. 177. (c) 1 P. W. 

255. 10 Mod. 160— 243. (rf) 1 P. \V.‘ 458. (e) 1 Atk. 192- 



28 a 


And Memlile 
that assig- 
nees may 
dispose of 
the choscs, 
&c. for valuc^ 
and bar 
wife’s right 
by survivor- 
ship. 


The sup- 
posed rule 
that sales of 
reversionary 
interests are 
invalid, un- 
less the full 
value be 
given, (con- 
sidered. 


Huiband^s P(nD€r over [[Chap. 6. 

that the legal choses in action of the wife (with the 
exception of those over which the husband has an abso- 
lute power of alienation) (a), will survive to the wife, 
as against the husband’s assignees in bankruptcy, unless 
reduced into possession in his lifetime. [}• 

If, then. Courts of Equity pursue the legal ana- 
logy, it seems to follow, that, since the husband is en- 
abled at . law to release his wife’s choses in action, in 
which he has an immediate interest (J>\ or an interest 
expectant upon an event which may by possibility 
happen during the marriage (c), that class of his 
assignees before described will have a right to dispose 
of such choses in action for value, if the disposition be 
made during the coverture, and that it will defeat the 
wife’s title by survivorship (d). 

But. it must be noticed that sales of reversiwiary 
interests are almost rendered impracticable, from an 
understanding that dispositions . of them by private 
contract will in general be set aside for the least inade- 
quacy of price, and that proof of the full value lies upon 
the purchaser, i. e. he must prove that fact, without the 
vendor being required to show the contrary. This, 
howevei’, seems to be a mistake ; for all, or the great 
majority of the cases, merely establish this doctrine in 
instances of expectant heirs, or of persons who may be 
considered to be adopted as such from their relation to 
the family (e).. 

The principle is public policy, in order to prevent 
deception upon parents and ancestors, no parties to the 
transactions ; and who, in ignorance of them, are induced 
to leave their properties to be divided among usurers 
and common adventurers, instead of their heirs, whom 
they intended to be beneficial inheritors and successors 


(a) AntCtp. 225 j (5) Touclist. 333. 2 Roll. Abr. 410, pi. 50. 
(< ) 2 Roll. Rep. 1.34. Gilb. Kq. Rep. 88. 1 Salk. 327. (</) 2 P. 

Will. 608. 9 Mod, 1 02. (e) 9 Ves. 246. 16 Ves. 512. 17 Vcs. 

2'). 3 Ves. and Bea. 117. 
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to their fortunes. But this exception of expectant heirs 
out of ordinary cases appears to have been oppoted by 
some learned judges $ and I think that it will be found, 
upon examining the authorities prior to PeacocJe and 
Evans, after referred to, that, whatever might have 
been the ^ta of 'judges, the cases were decided not 
upon inadequacy of value only, but upon gross frauds 
and impositions, which ought, and would have set aside 
any contracts (a). In Curwin v. Miller (ft) Lord King 
relieved the heir. That case is very shortly reported, 
and may have onptted to state many particulars. In 
Chesterfield v. Janson (e), which was decided upon the 
subsequent confirmation of the original transaction, 
Bttmet J. said, it might be too rigid to say that an 
heir should not borrow upon an expectancy, as some 
persons are so niggardly and sparing to their children, 
that a poor heir might starve in the Desert with the 
land of Canaan in his view, if he could not relieve 
himself by borrowing upon an expectancy ; but as 
modem authorities (d) have established that although 
an expectant heir may mortgage or sell his expectancy, 
yet if the full value be not obtained the transaction 
shall be void, the consequence of this rule is to exclude 
the fair and honest purchaser, who will not run such a 
risk, and to admit the usurer, and rapacious money- 
lender, who will incur it, but only upon the most exor- 
bitant terms; so that the severity and uncertainty of the 
rule defeats its own end. Probably, the more effectual 
principle would have been, to have established the con- 
tract of the heir in all cases where it would have been 


(«i) Nott V. Hill, and Bill v. Price, 1 Vern. 167, 467. Barney 
V. Tyson, 2 Ventr. 359. Ardglasse v. Muscliamp, I Vem. 237. 
Lamplugh v. Smith, 2 Vem. 77 * Bcrny v. rttt, 2 Vern. 14, and 
Twisleton v. Griffith, 1 P. WiU. 310. (A) 3 P. Will. 292, note, 

(c) 1 Atk. 301. (d) Evans v. Chesshire, Belt’s Supp. to Ves. 

Sen. 300. Peacock and Evans, 1 6 Ves. 512. _ Gowlnnd v. De Faria, 
1 7 Ves. Jun. 20. Bowes v. Heapes, 3 Ves. and Bca. 1 1 7. 
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binding upon other persons, and to have relieved him 
when and when only undue advantage had been taken 
of his necessities, and a gross unconscionable baigain 
had been made with him. In Hill v. Caillovel (a), 
which was the case of a son aged twenty-four, who gave 
his bond for the payment of bfiOl. within six months 
after the death of his father, then of the age of seventy. 
Lord Hardwicke observed that the circumstances were 
suspicious, but intimated that he could not relieve 
against the transaction without proof of imposition. 
Ghreat inconvenience in practice, and much litigation, 
have arisen from the law being established as above ; 
and it is considered impossible to recommend a purchaser 
to accept a title that depends upon so uncertain a calcu- 
lation as the price being the full value of the reversion, 
which is left to the opinion of a judge in each particular 
ease, and upon which it may frequently happen that 
any two or more persons may. disagree ; so that at 
present Burnefs observation is realised, that the ex- 
pectant heir must either starve in the sight of Canaan, 
or fall into the hands of rapacious money-lenders, except 
the Court should relax the rule in the instances after 
mentioned of 'sales by public auction, although not so 
productive as hondjide sales by private contract. The 
inconvenience felt in this instance, from the uncertainty 
of the law as applicable to each case, shows the propriety 
of all the rules of law being made clear, and followed in 
all cases to which they apply, until an alteration be made 
with the concurrence of all or the majority of the proper 
Judges. Experience has proved the truth of the pro- 
position, that misera servitus est ubi lex est vaga ; and 
it has been ascertained by the same unerring test that 
there is less inconvenience in acting upon an unsatis- 
factory principl^which has acquired the force of law by 
decisions, than when the private opinion or views of a 
single Judge have, induced him to set at nought the 


(a) 1 Vcs. Sen. 122. 
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detenninations of his predecessors and the opinions of 
his cotemporarieS) and to decide against them. 

It is presumed that the cases do not extend to in- The above 
stances where the persons intitled to reminders or 
reversions are not the -expectant heirs, or, from their case of ex- 
relation to the family, are not to be considered in the 
same character. standing in 

Thus in the case of jG’Boynme v. Heaton (o), Lord rektum. 
Thurlow said, that **a remainder-man might sell or 
give away his remainder, and the Court will not take 
it away from the ;purchaser or'donee ; that an inade- 
quate consideration is not alone sufficient to vitiate the 
contract, although in order to do so it must be inade- 
quate. Where it is sold for a sum grossly inadequate, 
the Court has never suffered it to stand.** 

In Batty v. Lloyd (6), the defendant agreed with 
the plaintiff, intitled to all estate after the death of two 
old women, to give to her 350/., in consideration of 
being paid 700 /. at the deaths of these two old women ; 
and the plaintiff was to secure the 700 /. upon a mort- 
gage of her reversionary estate. The women died two 
years afterwards, and the suit was instituted to be re- 
lieved against the bargain ; but the Cdurt refused to 
interfere, observing that nothing ill appeared in the 
transaction. 

And in Cole v. Gibbons (^c). Lord Talbot took the 
distinction between young heirs and other persons. 

The conclusion to be drawn from the old and new 
cases seems to be this that the heir may sell or 
incumber his reversionary or expectant property by 
private contract, if the sale be for the full value, or if 
the incumbrance be made upon fw terms. 

And probably it may be considered, that a stranger 
may sell his remainder or reversion for the best price 
which he can get, although it may be. at an undervalue. 


(a) I Bro. C. C. 6. (Jt) 1 Vern. 141. (c) 3 P. Will. 294. 
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if there be no fraud or imposition. I have used the 
word, ** probably,** in consequence of the general im- 
pression that the reversionary interests of no persons 
can be sold by private contract, except at their utmost' 
value. There are indeed numerous dicta in support of 
that impression, but I find no case distinctly determined 
to that efiect. The instance of an isxpectant heir was 
the first exception to a person’s power of free disposi- 
tion of his property upon the principle before stated. 
That principle was next extended to the more imme- 
diate members of the family, under the supposition, as 
it is conceived, of the reversionary interest being in- 
tended as a portion or provision, and therefore within 
the principle of the expectant heir. Thus far the cases 
have advanced, and, as I believe, no farther. When, 
therefore, the inconvenience of the exception which 
has been established is considered, and its insufiiciency 
to answer the end of its formation, and the general 
sentiment in .disfavour of it, it may not be considered 
as too speculative or rash to suppose, that when the 
question comes fairly before the Court upon the validity 
of the sale of a reversionary interest belonging to a 
stranger, the Contract will not be vitiated from mere 
inadequacy of consideration alone, and which would 
not avoid it in general instances. It appears before, 
that there is no want of authority for such a determi- 
nation : the dictum of Lord Thurlow and the decrees 
of Lord Hardxcicke and North y L<ord Keeper, may be 
considered a suificient foundation upon which to build 
such a decree. 

The cases have not proceeded to the length of avoid- 
ing sales by expectant heirs of their reversionary in- 
terests by public auction. Perhaps the money arising 
from such sales, and upon fair competition, would be con- 
sidered the value of the property, and bind the heir ; 
since it might reasonably be presumed in such transac- 
tions, and in the absence of proof to the contrary, that 
there was no imposition, no undue advantage taken of 
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/his necessities, and therefore that such sales did not fall 
within the modern authorities before referred to. 

Considering that a married woman is under the 
special protection of a Court of Equity in' respect of 
her equitable property ; in sales, therefore, of her re- 
versionary interei^s by the husband or his assignees in 
bankruptcy, &c. it may be thought the most eligible 
method to do so by public auction (a) (6). 


(ja) Since writing the above observations I have been favoured with 
the manuscript of a case preparing for the press by Mr. Maddock, 
in which a sale by public auction of a reversionary interest by an 
expectant heir was established by the present Vice Chancellor. 
The case was Shelley v. Nash The phdntiff was intitled to the 
reversion of 8000/. sterling upon the death of the survivor of his 
father and grandfather; the former of the age of sixty, and the 
latter of eighty or near ninety, the plaintiff being twenty-two. 
The plaintiff advertised his reversion to be sold by public auction in 
March, 1814, at which time tlfe sale took place, and the defendants 
were declared the highest Jbidders at the sum of 2593/. lOs. The 
grandfather died in January, 1815. The object^ of the bill was, 
that the heir should be relieved against the sale. Morgan, the 
actuary, deposed that at the time of the sale the reversion was 
worth 3540/., and that 5860/. only ought to have been secured to 
be paid upon the happening of the contingency, in consideration of 
the sum of 2593/. lOr. Frend, another actuary, was of opinion that 
3653/. was the fedr price of the contingency, but said that in and 
since July, 1814, a great change had taken place in the value of 
money, and that he considered 2561/. lOr. in and since that month 
to be the value of the reversion of 8000/. ; and that had he been 
asked in the above month what might be expected for the advance 
of 2593/. 10s. he should have replied 8099/. ; and he observed, that 
in contracts of the like nature, the cuntingenctf of a laxjosuit must 


(5) On the subject of transactions relating to reversionary in- 
terests see Davis v. Duke of Marlborough, 2 Swan. 108, and Mr. 
Swanston’s note, p. 139. 

Notwithstanding the case of Shelley v. Nash, salbs by auction of 
,reves«ionaTy interests will not in all cases be supported. In Fo^ v. 
Wright, 0 Madd. Ill, affirmed by the Lord Chancellor on appeal, 
the Court interfered by injunction against a post obit bond, which 
had been sold by auction. 

* 26th May, 1818. Since r^orted, 3 Madd. 232. 
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If, then, audi pesignees are able, by their assigranent 
for value, to bur the wife's title by sujrvivorship to h«: 
own reversionary choses in action, for the reasons be- 
fore given, it foUows that-^ 

Asugiunent 3. An:«s8ignbe of the husband, for a valuable conn- 
deratien of the wife's choses in action, whether they be 
reversionary immediately recoverable (a), or be, in remainder, or 
expectant upon an event which may possibly happen 
during the marriage, will also be intitled to hold them 
against the wife's claim by survivorship. 

The reader must consider the power of the husband, 
to assign for value his wife's reveibionary choses in 
action, as a point not yet finally settled. The opinions 
of most of the modem equity Judges have been doubt- 
ful upon the subject : but I am not aware of any judicial 
opinion or decision, that the assignee could not retain 
his purchase agmnst the wife's title by survivorship, 
except the determination of ^e present Master of the 
Rolls, in the case after stated; ‘and a dictum of Sir 
William Grants M. R., that a husband can dispose of 
his wife’s property in expectancy against every one but 
his wife surviving him (U). On the contrary side of 
the question stand the names of Lords Hardvoicke^ 

' King, and Alvard^ ; as will appear from the remarks 
which willj^be made upon the decision of Sir Thomas 
Phtmer, in Hornsby v. Lee (c). 

The case of Jn that case the wife was intitled to certain trust-stock 

Hornsby v. 

I^ee c5onsi- - . . . . _ 

dered. 

be taken into consideration. His Honour decided in favour of. the 
bargain^ and dismissed the bill osith costs^ observing, that the prin- 
ciple of the rule laid down by the modem cases could not be applied 
to sal^ of reversions by auction/ that sales by auction was evidence 
of the market price ; and pretended sale by auction to cover private 
bargains would operate nothing.-— by the Author. 

(a) A form of assignment is given in Appendix, No. 6, VoL ii. 
(b) 1 Ves. and Sea. 405. (c) 2 Madd 16.’ In a recent case, not 

yet reported, a sipiila r decision was pronounced by Sir Thomas 
Plumer, upon full consideration. See some remarks on this point 
in the Addenda at the end of VoL ii. 


choses in 
action for 
value. 
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upon the death of her mother ; and she and her husband 
assigned it to sebure an annuity granted by him. The 
husband took the benefit of the insolvent debtors acts» 
and a general assignment of his property was made. 
The mother then died, and afterwards the husband, 
without any act having been done by him or his 
assignees during the mother’s life (a) to reduce the 
fund into possession. The question was, between the 
wife, /he grantee qf the annuity ^ and the assignee under 
the insolvent debtors acts : and Sir Thomas Flumer 
decreed the trust fund to the wife against the annuitant, 
because the assignment (although made for va/ue to a 
particu^r assignee) did not bind the wife’s right of 
survivorship. And he decided against the assignee 
under the insolvent debtors acts, because the assign- 
ment had no greater effect than that in bankruptcy, 
which has been before considered. 

Sir Thomas Plumer^s decree against the annuitant 
is, I believe, the first* decision that the reversionary 
interests of the wife in choses in actioit cannot be 
assigned by her husband, even for value, so as to bar 
her title by survivorship. This judgment, then, pur- 
porting to settle a new point of equity, the reader will 
reasonably expect that it should not be passed over in 
silence, especially when so much doubt had previously 
been entertained upon the subject. His Honour’s de- 
cision against the annuitant was made upon the princi-- 
pie, that a particular assignee of the husband cannot 
be in a better situation than his assignees under a 
general assignment in bankruptcy. But, with all due 
respect to so high an authority, it is conceived, that it 
will be difiGlcult to apply that principle to the two 
cases : for assignees in bankruptcy are merely placed 
in the situation of the husband by the assignment^ 
under the directions of the statutes, with hi^ rights and 
powers; but his assigneef for a valuable consideration 




(a) See 2 Dick. 491. * 
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claims under the execution of his legal power ; the 
latter assignee, therefore, is not in the same situation 
as general assignees in bankruptcy, but his case re- 
sembles that of the assignee for value of such general 
assignees : hence, if the husband's assignee for value 
have a good title in equity against the wife, it follows 
that the assignee claiming under .the husband's as- 
signees in bankruptcy must have a similar title. The 
simple question appears to be, has the husband a power 
to assign, for a valuable consideration, his wife's choses 
in action, so as to bind her, surviving him ? In at- 
tempting to answer this question, it is necessaiy to 
consider the husband's power at the common law, over 
this species of property, and his power over it in equity. 

With respect to his power at law, it was asked in 
Hornsby v. . Lee, if a deed assigning a reversionary 
interest was a reduction of it into possession ? The 
answer must be, surely not ; it is not an actual receipt 
of the thing itself, although it certainly is of its value. 

But therd are other methods by law besides actual 
reduction into possession, by which the husband is al- 
lowed to exercise his legal right over his wife's choses 
in action, and to defeat her title by survivorship, viz. 
the disposition of her interest' in such of them as are 
legally transferrible, by assignment, without any . dis- 
tinction whether the interest be immediate Or in re- 
mainder (a) ; and the passing or extinguishment of 
her interest in such of them as are not assignable, by 
his release. The husband's power to assign at law his 
wife's terms for years, whether in possession or in re- 
mainder, and his power , to do the same by contract in 
equity, in analogy to his legal right, has been before 
shown (0 ; but his power of releasing his wife’s choses 
in action, whether her interest in them be immediate 
or in expectancy, has not been regularly detailed. 

The interest acquired by the husband, upon , bis 


(a) See in/ra, db»p.* 5, sect. 2, pi. 3. (A) See last referenee. 
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marriage, in the debts due to his wife, enables him to 
release them so as to bind her (a). 

So also he may release all rights accruing to her 
during the marriage (i). 

That the husband may release his wife’s legacy, al- 
though she die before the arrival of the time of pay- 
ment, appears from an anonj/mous case in Mollis 
Reports (c). It seems that the husband was the sur- 
vivor 4 but the observation of the Court may be consi- 
dered as a general one, and to be equally applicable if 
she had survived him. The Court said, “ the husband 
has an interest in the legacy before the time of payment 
acci'ues, which interest it is clear that he might have 
released previously to the period of the money becoming 
payable.” A similar interest he has in his wife’s choses 
in action, in remainder or expectancy, which may 
possibly fall in during the marriage ; and there appears 
to be no solid reason why they also should not be within 
his power of releasing. “Accordingly, lii Gage v. Acton (d). 

Holt, Ch. J. expressed himself to the following effect 
** that when the wife has any right or duty which by 
possibility may happen to accrue during the marriage, 
the husband may by release discharge it ; but where 
she has a right or duty which by no possibility can ac- 
crue to her during the coverture, there the husband 
cannot release it.” 

The exception to the husband’s power proves the Exception 
existence of it at law in either instances ; and the fol- 
lowing are examples of the exception : — so limited to 

If a lease were made to the husband and wife for 
their lives, and to the executors of the Survivor ; the sibly fell into 
husband could not release or dispose of the remainder, So^ng^Sio 
against the title of his wife surviving him, because it marriage, 
coilld not possibly come into possession during the 

• 

^^(6) Touchst. 333. • (c) 2 Roll. 134 ; 

(rf) 1 Salk. 327. 1 Com. Rep. 67. 

n . 


(a) 2 Roll. Abr. 410. 
and see 10 Rep. 516. 

1 Ld. Raym. 515, S. C. 
VOL. I. 
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marriage, and the wife's interest or chance was a mere 
possibility (a). Again, . 

Suppose a person undertook to pay or bequeath to B 
100/., if B survived C, her husband, or if a bond had 
been given to the wife dtim sola to the like effect, the 
release or assignment of C, or his marriage with ZJ, 
would not affect B*s right to the money upon surviving 
her husband (Ji). But if the wife had been possessed 
or intitled to the residue of a term for years, upon the 
determination of an interest for years cai-ved out of it ; 
or if the 100/. had been payable to the wife upon an 
event which might have happened during the marriage, 
her husband might have assigned and released them at 
law. 

Such being the husband's power over his wife's 
choses in action,' in remainder or expectancy, as given 
to him by the law, the next jnquiry is, will Courts of 
Equity pursue the l^al analogy in relation to equitable 
assignments by him of her reversionary choses in action, 
as we have seen that they have done in instances of 
his agreements to dispose of or pledge them when the 
wife's interest was immediate or present (c) ? This 
can only be determined, upon consideration of what a 
Court of Equity has done, and the opinions of its 
Judges ’, but before 1 proceed, 1 shall submit this re> 
mark to the reader, whether there be any reason sug- 
gesting itself to his mind, why the Court should act in 
analogy to law, where the husband’s contract is to dis- 
pose of his wife's choses in action when her interest is 
immediate ; and then to stop short and not pursue the 
analogy, and hold the same language where the agree- 
ment is to dispose of her reversionary interest which 
may fall into possession during the coverture. We 


(a) 2 Boll. Abn 48. 10 Rep. 51. Touchst. 344. (5) Belcher 
V. Hudson, Cro. Jac. 222 ; and Chage v. Acton, 1 Salk. 326. Hob.- 
216. Cro. Jac. 571. ' (c) See supra, chap. 5, p. 178, et seq. 
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shall first begin with the opinions which have been ex- 
pressed upon the subject. 

' In the Duke qf Chandos v. 'Tqlbot (u), Lord King 
expressed himself thus, It has been determined that 
the possibility of a term, (viz. where a term was devised 
to A for life, remainder to B for the residue of it) 
might be assigned even by the husband aloney as ap- 
pears from the case of Theobald v. Duffhp (l>) ; a de- 
cree by Lord Maccle,^eldy which was afterwards con- 
firmed by the then present Chancellor, and finally by 
the House of Lords* But were it (a legacy payable to 
the wife at her age of twenty-five) not in strictness to 
operate by way of assignment, yet it would be good as 
an agreement j especially when made for a valuable 
consideration.” 

In Grey v. Kentish (c)t Lord Hardwicke expressed 
his opinoin as follows : — ** A husband cannot assign in 
law a possibility of his jvife ; but this Court will, not- 
withstanding, support such an assignment foK a valuable 
consideration.” And in a subsequent case of Hawkins 
V. Obyn («/), his Lordship gave a similar opinion, in 
relation to the husband’s power to assign the possibility 
of his wife for value. 

Lord Alvanley's opinion must have been the same, 
in regard to the husband’s power over his wife’s rever- 
sionary interest, when he pronounced his decrees in 
Hewitt v. Crowcher, and Greg v. Crowcher (e) ; for 
unless the husband had the power of assigning it for 
value, the wife’s examination and consent in Court to 
the transaction would doubtless not have been received. 

With respect to decisions upon the subject, I have 
found none previously to the modern case of Hornsby 
V. LeCy except one, which seems to show the habit or 
practice of the Court in these instances so long s^o as 


(a) 2 P. Will 608. (6) 9 Mod. 102. . (c) 1 Atk. 280. 

Ed. by Sandert. (el) 2 Atk. 551. (e) See 12 Vcs. 1^5. 
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in the beginning of the reign of George the first, and- 
that it was founded in analogy to the husband’s power 
at law to extinguish or release his wife’s reversionary 
choses in action. 

The case alluded to is Allans v. Dawbury (n), in 
which the wife was intitled to a legacy,, payable out of 
lands, upon the death of a tenant for life. Her hus- 
band, during the lifetime of the tenant for life, as- 
signed the legacy to trustees for the benefit -of his 
children. After his death the life-estate determined, 
and the legacy became payable ; ^iid upon the bill of 
the children for the money, it was decreed, that since 
the husband, who had a power to extinguish or release 
the legacy, had made a good assignment of it in equity 
(although as a chose in action it was not assignable at 
law, it wais actually recovered, i, <?. it was actually re- 
covered against the wife’s title by survivorship. 

The peculiarity of the above case is that the assign- 
ment may be considered voluntary (6) ; a consideration 
upon which it has been before shown a Court of Equity 
will not interfere in those instances against the title of 
the wife, but the principle of the decision shows clearly 
the husband^s power in equity, in analogy to law, to 
bind his wife’s right of survivorship to her reversionary 
interests by an equitable assignment for a valuable con- 
sideration. Probably the following proposition may be 
considered as ' warranted from what has been said, — 
that whenever the nature of the wife’s interest is such 
as the law allows the husband to release it, a, Court of 
Equity will permit him to assign it for value. 

. The cases which have been adduced to show that 
the husband cannot bind his wife’s reversionary in- 
terests by a particular assignment for a valuable con- 
sideration, arc either upon questions between her and 
general asl^ignecs under her. husband’s bankruptcy \ or. 


(a) G^ilb. Eq. Rep. 88. (fi) See Becket v. Becket, 1 Dick. 340. 
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in instances where there were no decisions upon the 
point, and the Court merely declined to act upon his 
wife’s consent so as to prejudice the question of her 
title by survivorship before the period arrived when it 
would arise, viz. upon her husband’s death, as will 
appear from the cases after stated. 

In Grey v. Kentish («), the wife was intitlcd to a 
share, of South Sea annuities subject to her mother’s 
life-interest, and to the contingency^ of her (the wife) 
being living at her mothers death. The husband be- 
came a banki'upt,r and died before the mother. His 
wife petitioned, as surviving him and her mother, to 
have the share transferred to her ; and Lord Hard- 
'wiclce so ordered against the assignees under the bank- 
ruptcy ; and upon the principle, as it would seem, 
before stated, in regard to such class of assignees (^). 
No particular objection was taken to their claims, on 
the ground that this* was a contingent reversionary 
interest j nevertheless his Lordship declartjd, as it was 
before observed, that although the husband could not 
at law assign a possibility belonging to his wife, yet 
that a Court of Equity would support such an assign- 
ment for a valuable consideration. 

Gayner v. Wilkinson (c), befoi'e Lord Bathurst^ was 
another case between the surviving wife and the assig- 
nees of her husband. The wife was intitled to a share 
in a sum of money expectant upon the death of if 
the wife were then living. The husband became a 
bankrupt, and died, after surviving A, leaving his wife 
the survivor. The share was decreed to belong to the 
wife by his Lordship dismissing the bill against the 
assignees ; but the decree was made, as it would seem, 
upon the principle, that no act had been done in the 
husband’s lifetime to reduce the fund into. possession. 


(a) 1 Atk. 280. Ed. by Sanders. (fr) Vide supra, p. 227. 

(c) 2 Dick. 491. 1 Bro. C. C. 50. S. C. in notes. « 
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as he or his assignees had power to do after the death 
of A, and not upon the inability of the husband or his 
assignees to assign the same for value to bind the wife’s 
right by suiTivorship. 

4. In considering the unsettled question, when the 
wife will be permitted to consent in Court as to the 
disposal of her reversionary persbnal property, those 
cases which relate to personal estate settled to her 
separate use and appointment must for the present be 
excluded, since the principles applicable to them do not 
apply to this inquiry. — Suppose, then, a married woman 
to be intitled to personal property, or to the interest 
of it, absolutely or for life, after the death of A ; can 
she, during her marriage with jB, consent to the dis- 
position by her husband of her interest against her own 
title in the event of- suiwiving him ? In the most 
modem cases her power to do so has been doubted. In 
other cases her consent has been taken, and no doubt 
entertained . of her having that power, but some of 
them it is conceived have gone farther than any prin- 
ciple can warrant. 

It is presumed that the principle applicable to cor- 
rect determinations upon this subject is this— that when 
property is so given to the wife, cither in remainder or 
contingency, as that the husband may release it at 
law (a), as in the instance above supposed ; if he assign 
it for value, the assignment will bind the wife in equity ; 
so that her consent, by way of confirmation and to 
waive her title to a settlement, ought upon such prin- 
ciple to be received and recorded. But that when the 
wife’s consent is oflered to pass her reversionary interest 
in analogy to a Jine at common law, in favour of the 
husband or his assignee, without a valuable considera- 
tion, the Court must decline to receive it, because no 
analogy between the two acts exists (ft), they differing 


(a) 2 RolL Rep. 134, et vide ante, p. 238. (6) 10 Ves. 687. 

8Vcs. 174. 
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both in forms and principles ; and because the property 
is not assignable at law, and there is no consideration 
to induce a Court of Cquity to act or interfere (a). 

It is probably to the want of attention to this dis- 
tinction that the discordant adjudications to be found 
in the cases may be attributed. 

The above principle will support Lord Alvanleif*^ 
decree in Hewitt v. Crowchcr Qt)^ in the year 1800 , 
which states that the wife being present in C^ourt and 
examined, and desiring that the contract should be 
carried into cxegsution, it was decreed accordingly. 
But such principle will not support the case of Butler v. 
Buncombe (c), in which the Court ordered u})on the 
examination of the wife a moiety of her portion, payable 
at her mother’s death, to be sold or disposed of at her 
husband’s pleasure. 

With the distinction ii,bove taken agrees the very 
modern case of Picicard v. Roberts (d). A testator 
gave personal estate to trustees in trust to pay the 
interest to his wife for life, and after her death to make 
equal division of the fund among his children who 
should attain the ages of twenty-one years. He at his 
death left three children and his wife ‘surviving him. 
The widow made a gift of her life interest to A, the 
husband of B, one of the children, and they three 
petitioned that the reversiongrj interest of B who had 
attained twenty-one, should be imid to her husband A, 
B and the widow also consenting. But the Vice 
Chancellor refused to make the order. 

It is observable that in the last case the consent was 
offered to pass the wife’s reversionary interest to her 
husband, in the absence of any power enabling her to 
dispose of such an interest, and whilst under the dis- 


(a) On this subject see Ritchie v. Broadbent,,2 Jac. and Walk. 
436. Howard v. Damiani, ibid. 458. n. Breton v. Lord Clifden, 
1 Sim. and Stu. 363. (6) Stated 12 Ves. Jun. 175. (c) 2 Vera. 

762. id) 3 Mad. 384. 
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ability of coverture, without any valuable consideration, 
and, as it seems, upon the supposed analogy between 
her examination and consent in equity and a fine at 
law, an analogy which his Honour observed was always 
disclaimed in a Court of Equity. 

The case which followed Hewitt v. Crowchery before 
referred to, was WooUands v. Crowcher (jo). There 
the wife was intitled, amongst other property, to in- 
terest upon a share of 1225/. stock for her life, ex- 
pectant upon the death of A. The husband and wife 
agreed to sell this reversionary interest for 180/., but 
the purchaser required the wife’s consent to be ex- 
pressed in Court to the transaction ; in order to obtain 
which the husband and wife filed a bill for a per- 
formance of the contract. But Sir WilUam Grant 
would only take the wife’s consent de bene essey so as 
not to preclude the question as to her title by survivor- 
ship, if it should arise in that event happening. Upon 
that occasion his Honour said, that the effect of an assign- 
ment upon reversionary property had been doubted, 
and referred to the argument of Mr» Maddochs, in 
Saddington v. Kinsman (5), as to the Court not anti- 
cipating future property ; but he admitted that other 
cases had said, that the Court would do so j and that 
it had so done in Hewitt v, Crowcher and Gregg v. 
Crowcher before Lord Alvanler/y and mentioned in the 
argument. 

. It will occur to the reader, that in the last case the 
wife’s interest was such, as her husband might have 
released (c) ; for it was an interest which might have 
fallen in during the marriage, viz. by A*s death. It 
seems, therefore, singular that when the husband, in- 
stead of exercising his Icjgal power, assigns the property 
for value y a Court of Equity should interpose obstacles 


(a) 12 Ves. Jun. 174. (b) I Bro. C. C. 44. (c) Ante, p. 238, 

and 1 Salk. 115. 
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in not permitting the wife to confirm the transaction 
by examination and absolute consent. Indeed the 
present disposition of the Court is not to take the abso- 
lute consent of the wife to the passing of her rever- 
sionary interest to a purchaser from her husband, but 
de bene esse only ; and for the reason assi^ed by Sir 
William Grant in the above case of Woollands v. 

Crowchert viz. because, of the doubt now entertained 
as to the validity of the husband’s assignment for 
value of his wife’s reversionary property against her 
title by survivoiship ; and therefore not to prejudice 
her right if she were the survivor, and the Court should 
decide the question in her favour. 

It is presumed, however, for the reasons before 
mentioned, that there is no solid distinction between 
reversionary interests of the wife and her other choses 
in action, in regard to the power of the husband to 
dispose of them in equity so as to intercept her title by 
survivorship, when they are bona Jide* assigned for 
value, and are such as may possibly accrue during the 
marriage, and are not settled before it as a provision 
for the wife in the event of her surviving him. 

To pursue the analogy between law and equity. It In equity as 
appears before (a), and it will be shown afterwards, h^Lmd 
under the consideration of the effects of marriage upon cannot dis- 
the prior acts and agreements of husband and wife, 
that he at law can neither dispose of nor release such consent dis- 
part of her personal property as cannot posably accrue 
during the coverftire. In conformity with this rule, it Urv^ or 
is determined in equity that where a woman stipulates, 
in the event of surviving her husband, that her pro- not accrue 
perty shall become her own, reserving no power of during the 
disposition over it during the marriage ; neither her 
husband can dispose of it by sale or otherwise, nor can 
she do so during his life, either by deed,*will, consent. 


Ca) Page 241. 
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or charge. And the principle is the same when per- 
sonal property is so given or left to her. 

In the two cases of Richards v. Chambers, and 
Seaman v. Duill {a), by the first of which, property was 
settled in trust for the separate use of the wife for 
life, and if she survived her husband then to be abso- 
lutely hers ; but if she died before him, then as she by 
deed or will should appoint, and in default of appoint- 
ment to her executors and administrators ; and by the 
second of which cases, the property was settled to the 
husband for life, and if he survived to him absolutely, 
but if she survived, then to her absolutely ; the question 
was, whether the contingent interests which the wife, 
whilst sui juris, had secured to herself in the event of 
surviving her husband, could by her consent, through 
the interposition of the Court, be given up by her to 
her husband while she was an a state of coverture ? 
And Sir William Grant, then Master of the llolls, 
determined in the negative ; and said, that the in- 
terests were of such a nature, that if they had been 
created by another , person the husband would have had 
no power over them, for he could not afiect her in- 
terest which could not take effect in possession during 
his life. 

The same point again occurred before that judge in 
Ree V. Muggeridge (Ji), with the additional circum- 
stance, that the wife entered into a bond to pay a con- 
siderable sum of money by her heirs, &c. within six 
months after her death. After tha# event happened, 
the bond creditor filed a bill to subject her separate 
estate to the payment of the debt ; but the Court held, 
that as the wife during the marriage could not, for the 
reasons before mentioned, dispose of her contingent 
interest by direct appointment, a fortiori, ahe could 


(a) .1.0 Ves, Jufi. 580, . .(5) 1 Ves. and Bea. 118. See also 

O’Kcate v. Galthorpc, stated 8 Ves. Jun. 177. Nevison v. Long- 
den, in the Court of Exchequer, in June, 1800. 
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not do 80 by her bond. It appeared that she, after 
the decease of her husband, in answer to a letter 
requiring payment of arrears of interest, stated, that 
she was unable to discharge the bond, but that it would 
be settled by her executors. As to this, his Honour 
observed, that if she had done any thing ‘that set up 
the bond, or if there was a new contract, her assets 
would be liable ; but that previously the plaintiff must 
establish his right at law. 

The ‘ principle upon which the last two cases were Casein which 
decided, will support the detennination of EyrCy C. B.,' 
in Fraser v. Raillie («). In that case the husband the wife’s 
vested money in trustees to pay the interest to himself 
for life, and upon his deathy in trust, as to part of the her rever- 
capital, to . pay the interest to his wife for life ; and 
after the survivor’s death, to divide that part among could not fall 
children, &c., snbiect to the wife’s appointment : and posms- 
in detault or appointment, among them equally, and it the marriage, 
no children, then for the husband. The husband and 
wife, by deed of appointment of part of the money in 
favour of one of their sons, stated, that they meant to 
part with the interest of it during their lives. The 
son, by his bill, prayed a transfer, and that the wife 
might be examined in court, to consent to the' passing 
of her interest Jbr lif e ; but the Chief Baron refused 
to interfere. 

Whatever might be his Lordship’s reasons for thus 
withholding his interference, it is conceived that he 
decided correctly; for in this case, the wife’s life- 
interest was a remainder or reversionary interest, which 
could not possibly fall into possession during the mar- 
riage, and was intended as a provision for her in the 
event of her surviving her husband ; so that the Court 
could not, with any consistency of principle, authorise 
the wife during the marriage, (although she consented^ 


(a) 1 Brown, C. C.'518. 
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to part with such provision; this casCy therefore, is 
governed 'by the same reasoning which produced the 
decrees' in the two cases last stated. 

Nor will the , The power of appointment given to the wife in the 
above cases of Richards v. Chambers^ and Lee v. Mug- 
to '^th geridge, merely applies to the disposition of the fund 

contingency of her dying we her husband ; 
upon surviv-^ it Cannot therefore affect the interest which she has in 
same property in the event of her surviving him : 
though she SO that if she had executed her power, it could only 
hare p<wer have been effectual upon the contingcaicy of her death 
the^mTif during her husband*s life ; and if, on the contrary, she 
a^die before vtrere the survivor, then she would be intitled to the 
whole fund, notwithstanding the appointment. Hence 
it appears, that although a wife in such a* case appoint 
under the power, the Court cannot act upon it, through 
the medium of her consent to '^ve up immediately the 
fund ; which would have the eflfect of defeating her 
other contingent interest, because the power does not 
extend to such latter interest ; and since she does not 
take it to her separate use, and is unable to deal with 
it as a Jeme sole, and as it is given or reserved to her 
as a provision upon her surviving her husband, and 
cannot be reduced into possession during the marriage, 
and therefore not at law disposable by the husband, 
the Court of Chancery will not, and it in fact has no 
jurisdiction, to anticipate the application of the fund, 
upon the consent of the wife for the purpose. The 
cases last referred to prove this. 

There are cases, however, prior to those, which are 
at variance with them, but which upon principle appear 
to be of no authority. 

The leading opposition case is M'Carmick v. Buir 
ler (a) ; there, upon the marriage, 4000/., (the wife's 
fortune, with 5000/. to be secured upon the husband's 


(a) 1 Cox. Rep. 357. 8 Ves. Jun. 174. 
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real estate) were settled upon trust to pay the interest 
of the whole to the husband for life, with remainder to 
his wife for life, and after the death of the survivor, to 
pay the principal as such survivor should appoint. 
The wife agreed to give up her interests to her hus- 
band ; and they by deed poll appointed the funds im- 
mediately and absolutely to the husband. A bill 
against the trustees and wife was filed by the husband 
to carry the deed into effect ; and the wife, by her 
answer, submitted to the prayer of the bill. After she 
had been examined in Court, it was decreed accordingly. 

This case applears to be in contradiction to the prin- 
ciples before stated, and to the authorities above set 
forth and referred to. It cannot escape observation, 
that in this instance the wife stipulated for a provision 
for herself for life, in the event of surviving her hus- 
band, with a power also^ in the same event of disposing 
of the capital ; which was in effect reserving to herself 
her own property if she survived him. She in fact 
took the best method to place her fortune out of her 
own reach during the marriage, with a view of pre- 
serving it for herself both at law and in equity, if she 
happened to be the survivor. It waa surely, then, a 
great stretch of power in the Court of Chancery to 
leap over all these bars and fences, and by a single 
breath of the wife, under the influence and disability of 
coverture, to order the funds to be paid to the husband, 
in opposition also to his own express stipulation upon 
the marriage. The authoi’ity of this case has been ques- 
tioned, as it might be expected, by modern judges (a ) ; 
yet it seems to have had effect in producing similar 
decrees in some subsequent cases (J >) : but they must 


(a) See the cases of Nevison v. Longden, in the Exchequer, in 
the year 1800. Sperling v. Rochfort, 8 Ves. 174. Richards v 
Chambers, 10 Ves. 583 — 585. (5) Ellis v. Atkinson, 3 Bra 

C. C. 565, andCiuise v. Small, 1 Anstr. 277. 
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fall with their principal^ and all of them appear to have 
been overrmled by the contrary decisions before stated 
and referred to. 

The case of FrederieJe v. Hartwell («), decided by 
Lord Kenyon previously to M*Carmich v. BuUery 
differs from'it in these important particulars j that the 
property was not the subject of settlement upon the 
marriage, and the power to appoint was not postponed 
till after the marriage must have determined, but it 
might have been executed by immediute disposition of 
the fund, at any time during the coverture. The sub- 
ject was a bequest by a stranger to the wife’s separate 
use for life, and after her death, in trust as to the 
capital, as the wife should by deed or will appoint, and 
in default of appointment, for her absolutely ; she, 
therefore, might defeat her ultimate interest by exer- 
cising her power of appointment. She did so, by ap- 
pointing by deed the fund to hpr husband. They 
filed a bill for ^ transfer to him, and upon her exami- 
nation and consent (6) in Court, it was ordered ac- 
cordingly. 

In this case it appears that the whole property was 
under the wife’s dominion during the marriage. It 
did not depend, or was not intended to depend upon 
the contingency of her being the survivor » as in M*Car~ 
mick v. Puller ; but the power was so given as to autho- 
rise her, by executing it, to make an immediate ^s- 
position of the property, and even in favour of her hus- 
band, which she did accordingly. The Court, there- 
fore, acting upon the appointment, and her consenlE, 
necessarily ordered the transfer. 

Upon the same principle, the case of Newman v. 
Cartony may be .reconciled, if the wife made an ap- 


(a) 1 Cox. Rep. 193. 

(d) The examination is unnecessary in cases of this description, 
the property passing by the appointment. Sturges v. Corp. 13 Vea. 
190. 
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pointment ; but which does not appear in the short 
note of the report (a). So that when the wife takes 
an estate for life, with a power of immediate dispo- 
sition of the property, and in default of appointment, 
to herself absolutely, it is presumed, that if she exe- 
cute the power in favour of her husband, and consent 
to waive her right to a settlement, the Court 'will order 
an immediate transfer ; but not without her having But the 

executed the power ; otherwise the Court, by her mere power must 
* , . m be executed, 

consent, would be authorising her to pass an interest 

in her property which could not possibly fall into pos- 
session during the*marriage, viz. her interest in default 
of appointment, and to do which the Court has no 
jurisdiction, as before appears. 

But in all cases where the interest of the wife is And the 
such, that the Court will accept her consent to the 
passing of it, the property must bo first ascertained, certained. 
and the amount clearly known. 

Thus in JSdinonds v. Townshend (6), in answer to a 
proposal that the wife’s consent might be taken for the 
whole amount of the fund, without deduction, which 
would cover any less sum to which by abatements it 
might be reduced, the Court of Exchequer said, ** that 
would be in effect taking her consent now to a sum to 
be ascertained at a future time, and be thereby de- 
priving her of the power of changing her mind in the 
interina, which ought not to be done.” 

And in Sperling v. Rochfort (c). Lord Eldon said, 
it was settled, that whilst the property was unascer- 
tained, the wife’s consent was not to be asked by the 
Court ; and that whilst the Court could not state the 
amount of the property, it would not address to her 
any question, or speculate upon what might be her in- 
clination. Upon this want of certainty in the amount 
of the funds, his Lordship pronounced his decree in 
that case. 

(a) 3 Bto. C. C. 346— notis. (fi) 1 Aiistr. 93. (c) 8 Ves. 

180. Jernegan v. Baxter, 6 Madd.32, S. P. 
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CHAPTER VIL 

• * 

Having in the two last chapters treated upon the 
husband’s interest in and power over his wife’s personal 
estate, it is necessary to consider under the same title, 
when a Court of Equity will modify^ and restrain that 
power, by requiring the husband to make a settlement 
in favour of his wife and children ; also her equity when 
he refuses to do so ; and her title to maintenance. 

It is proposed to discuss these subjects in this chap- 
ter, under the following arrangement ; 

I. "The equities of the wife and her children to a set- 

tlement out of her choses in action. 

1. Against her husband; and her character as a 

'ward of the Court of Chancery is considered. 

2. Against his assignees in bankruptcy, 8^c. 

S. Agairist his assignee a purchaser for a valuable 
consideration. 

4. When payment or transfer of the funds to the 
» husband 'will defeat his 'wife's equity, and 

5. When her own misconduct 'will have the UJee 

effect. 

II. The rights of husband and 'wife in her choses in 

action, 'when he refuses to make any settle- 
ment upon her, or 'when he deserts her, or 
'when he compels her to quit his house. 

1. When he refuses to make a settlement upon his 

'wife, but maintains, or is desirous qf supporting 
her. 

2. When he deserts her, or compels her to quit 

hishouse; and the rights of her creditors upon 
her equitable property in such cases. 
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3. Wlicn the without a sufficient cause, with- 

draws from, or refuses to cohabit with, her 
husband; and 

4. The effect of her misconduct upon her equity 
for a maintenance. 

It has been observed, that the choses in action of 
the wife which are assignable at law, the husband may 
assign at his pleasure ; and it is conceived that persons 
claiming such species of his wife’s personal property, 
by conveyance from him, either as volunteers or for 
valuable considerations, will be intitled to hold them 
exempt from any right of his wife to a settlement, since 
a Court of Equity will not interfere at her instance, in 
order to procure a provision for her out of the assigned 
property. 

In thus declining to interfere. Courts of Equity are Difference 
guided by the rules of law, according to which those 
Courts hold that where the law allows of an assignment, equitable as- 
they will not entertain jurisdiction for the purpose of ™ 

depriving the assignee of the full benefit of his legal wue's title to 
title, when he is under no necessity of seeking any relief * setUement. 
or discovery from -a Court of Equity (a^. 

'But if the husband or his assignee have no title at law 
to recover the wife’s property, as where it is an equitable 
interest ; in such case, as they are obliged to apply to a 
Court of Equity for the recovery of it, that Court will 
(except in the instance of a trust-term) {ff) impose 
terms upon them* It will stipulate, as the considera- 
tion for lending its assistance, that a provision shall be 
made out of the fund, or out of the husband’s other 
property, for his wife and children (c). 

(It has been contended that the wife’s equitable 
right to a provision, extends as well to her choses in 
action, recoverable at law, as to those which are re- 


<•) « Vca, Jun. 608, 682. (6) I Vem. 18. 2 Vem. 270. 

£d. by See vid. pott. (e) 2 P. Will. 639. 

VOX.. I. 
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coverable in equity (a) ; and, in one case (A), jt appears 
that an injunction was granted on this ground, to re- 
strain the husband from getting in a debt due to his 
wife on bond. Eord Hardwicke is reported to have 
said, that he did not know whether the Court would 
not, at the suit of the wife, enjoin the husband from 
taking out execution upon a judgment obtained for a 
bond debt due to the wife dum sola (c ) ; and perhaps 
an inference in favour of this argument may be drawn 
from the case of Ellis v. Ellis (d\ where the Court, 
though apparently considering that the husband might 
by assignment defeat the wife*s equi^, restrained the 
exercise of that power. With these few exceptions, 
the authorities are uniformly against the extension of 
this right to property not within the jurisdiction of 
equity (e). 

But where the property, though in its nature legal, 
becomes from collateral circumstances the subject of a 
suit in equity, it appears that the wife’s right to a pro- 
vision out of ’it will attach. Thus, in a case, where a 
legal debt was due to the wife. Lord Eldon observed, 
that if the husband had filed a bill to establish a right 
of set olF in equity, in respect of that debt, he must 
have made his wife a party, thereby letting in her 
equitable claim (y'). In Oswell v. Prober t the fund 

arose from a real estate, which had been sold under 
a decree obtained by a creditor. It was contended that 
the wife’s interest in the real estate was legal, and there- 
fore that she was not intitled to a provision out of the 
produce. The Lord Chancellor thought that the estate 
was subject to a power of sale ; but he put the wife’s 
right upon the ground that her husband’s assignees 
were obliged to come to an equitable jurisdiction, to 


(a) Clancy oii the Equitable Rights of Married Women, p. 215. 
(6) Windi V. Page, Bunb. 87. (c) 2 Atk. 420. (rf) Cited 

potf, p. 262. (0 ^«/c, 257. Porf, 272. (/) Ex parte 

Blagden, 2 Rose, 251. (g) 2 Ves. Jun. 680. 
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obtain the benefit of the property* Where a leasehold 
estate was bequeathed to the wife, and the executor 
assented^ in a suit afterwards instituted by him to pass 
his accounts, the Lord Chancellor said, that if the 
husband had asked the aid of equity, it would only have 
been granted upon terms ; but that by the.executor*s 
assent the husband had gained a legal interest in the 
term (a). If the executor had not assented, the fight 
of the husband could only have been enforced in equity, 
and it seems that the wife’s right to a provision would 
have followed. So if a mortgage debt be recovered by 
a foreclosure suif, the same consequence ensues (Ji) ; 
and it seems that the principle would be the same if a 
legal debt, due to the wife, were recovered in equity, 
in a suit for an account, or in a suit for the administra- 
tion of the assets of the debtor. It appears to be the 
usual practice in Chance^, when money is paid to the 
husband, in right of the wife, to require the consent 
of the latter, without inquiring whether the property 
from which it has been derived was originally of a legal 
or an equitable nature. 

Where the wife is intitled to. the trust of a term, it 
seems that she will be intitled to a proyision oUt of it 
as against her husband, though it is, perhaps, doubtful 
whether she will be so intitled as against his assignee, 
for valuable consideration (c). ]| 

The Court has never required the husband, or the 
persons claiming under him, to settle the 'whole of the 
wife’s choses in action upon her and her children, but 
a reasotiable proportion of them only. This point was 
maturely considered by Sir. Thomas Phimer^ then V. 
C. in the case of Beresford v. Hobson (d), when, after 
a revision of all the authorities, his Honour came to the 
above conclusion. 


, (o) Adams v. Feirce, 3 P. W. 11. (i) 1 P. W. 6^. 

(c) Se« Potty port 3 of this section. (c?) 1 Madd. 3$3. 

S 2 
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In that case, upon a reference to the Master to re- 
ceive proposals for a settlement upon the wife eflf a ^ 
bankrupt, he reported that he allowed the whole of the 
fund to be settled upon her, which was a legacy, because 
she had been deserted by her husband, and left by him 
without the means of support. Upon exceptions to the 
report. Sir Thomas Plutner allowed' theiQ, and directed 
the Master to review it, observing that in no case the 
Court had given the whole to the wife, and that in 
most of the cases the question had been, how much 
she should have, and in determining it, the Court had 
exercised a discretion, and had not tiSd itself down to 
any precise rule, but that it had never given the whole. 

[[Most frequently one-half of the fund has been 
settled upon the wife and children (a), but the pro- 
portion given to them in each case depends upon all 
the circumstances; and in fixmg it, any previous settle- 
ment which may have been made, and any property of 
the wife’s which may have been previously possessed by 
the husband, are taken into consideration 

What we shall now consider will be — 

1. The wife’s title to a settlement as against her 
husband. 

It has been the language of some cases that a Court 
of Equity will not interfere at the suit of the wife, and 
direct her husband to make a provision for her, as if the 
equitable jurisdiction for that purpose were confined to 
instances merely where the husband, or the persons 
claiming under him, were the plaintiff. It seems, 
however, to be now settled that a Court of Equity will 
enforce her right at her own suit by her next friend, 
when the subject is of equitaiile, not of legal, cognizance. 


(a) Jewson v. Moulson, 2 Atk. 423. Worrall t. Marlar, I Cos, 
153. 2 Dick. 647. Brown ▼. Clark; 3 Ves, 166. Pringle v. Hodg* 
son> ibid. 620. Stcinmetz v. Halthin^ 1 Glyn and Jameson^ 64. 
Ex parte O'Ferrall^ ibid. 347. See 5 Madd. 164. (&)■ Green 

V. Otte^ I Sim. and Stu. 250. 
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Thus in EUbank v. Montolieu (a), hady Elibank 
being intitled to considerable personal property, as one 
of the next of kin of Lady Cranstowrit filed a bill against 
her husband and Lord Montolieu^ the administrator of 
Lady C. and who was also a brother and one of the 
next of kin of Lady C. praying an account of the 
plaintiff’s share, and that it might be settled upon her- 
self and children. Lord Montolieu^ by his answer, 
insisted upon retaining the plaintiffs share towards 
satisfaction of a debt owing him from her husband, on . 
the ground of a provision made for her by settlement 
prior to her title to such personal property, but which 
was not adequate to her fortune, and appeared to have 
been made upon the expectation that by circumstances 
to occur in the family, there would be an opportunity 
to do better for her at a future period. The question 
was, whether the plaintiff was intitled to the relief 
prayed by her bill, aa against Lord Montolieu, under 
the circumstances stated ? And the Court decreed in 
the affirmative; the Chancellor having delivered the 
judgment thus : ** The only difficulty which 1 had in 
this cause was upon the^m of the suit, whether a 
married woman by her nextjriend could be a plaintiff 
in this Court. With respect to the point made by the 
answer of Lord Montolieu, that he had a right to retain 
against the debt of the husband, being possessed of the 
fund as administrator, and the wife being one of the 
next of kin, 1 am clearly of opinion that the defendant 
had no right to retain. The administrator is trustee 
fi>r the next of kin, the plaintiff being one of them. 

If she have any equity against her husband, with r^ard 
to this money, that equity will clearly bar any right of 
retainer he can set up to the property of which he be- 
came administrator. With respect to the only difficulty * 

I had upon the point of Jbrm, if she be ihtitled, and 
- - . - - - - - - 

(a) 5 Ves. 737 ; and aee Gardner v. Walker, 1 Stra. 503, and 
«nfra,pl. 4. 
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there is no way of asserting her right against her hus- 
band except by bill, that objection, I think, does not 
weigh much ; if the defendant, MontoUeu, had done 
what would have been the natural and the right thing, 
and what he certainly would have done but for his own 
interest, he* would have been plaintiff, desiring the Court 
to dispose of the fund, and for her benefit to protect her 
interest in it. Then, upon all the circumstances it is 
very clear, if it had come before the Court, it would 
have been matter of course to have pronounced upon 
her equity upon the bill of the administrator, praying 
that the money in his hands might be properly dis- 
posed of ; and I would not have suffered this money to 
be paid to Lord Elibqnk without making a provision 
for her; for the provision upon her marriage was 
clearly inadequate to her fortune, and it is clear that 
that provision was made upotr the expectation that by 
circumstances to occur in his family there would be an 
opportunity to do better for her at a future period. The 
difficulty was, that it is very unusual in point of form, 
the bill being filed by the wife instead of the husband.” 

In Ellis V. Ellis (a), the Court entertained a suit by 
the wife to restrain her husband from assigning or 
transferring for a valuable consideration her equitable 
property, and the Chancellor continued the injunction, 
ordering the husband to make proposals for a settlement. 

And in Roberts v. Roberts (^), the Master of the 
Rolls granted the like injunction in order to prevent 
the necessity of new parties ; but he said, he desired to 
be understood that he did not make the order under 
an idea that a purchaser or assignee for a valuable con- 
sideration of the husband of the wife’s property could 
put himself into a better situation than the husband ; 
and he added, that the more he thought upon the sub- 
ject- the more he was satisfied that such an assignee must 


(ft) 1 Vin. Abr. Sup. 475. 


(5) 2 Cux. Rcjk 422. 
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be subject to the same equity (a). But the principle 
for granting the injunctions in the two last cases is very 
questionable ; for if thb husband had a right to sell his 
wife’s equitable choses in action, there is no reason why 
lie should be prevented : and in Pulvertqft v. Pulver- 
tcft (J)\ Lord Eldon refused to enjoin the husband 
from selling property of which he had previously made 
a voluntary settlement after marriage upon his wife and 
children. 

With respect to retainer or set off, mentioned in the 
above case of Elipank v. MontoUeit, it was also, decided 
in Carr v. Taylon,(c\ that although the husband was 
indebted to the estate of the person under whom the 
wife claimed the property, yet the administratrix of 
such person could not set off the debt against the wife’s 
title by survivorship to the fund ; for the property be- 
ing a share of a residue, •the Court said it could not be 
sued for but in the jpint names of husband and wife, 
and that if he had died without reducing.it into posses- 
sion, it would have survived to her, and consequently 
free from the husband’s debt. 

The equity of the wife for a settlement as against her 
husband, is indeed so well settled as to require the pro- 
duction of no cases in proof of it. 

But, according to the most approved opinions, it is 
an equity originating in and ‘personal to her, so that if 
she be intitled to an equitable interest, and dies, leaving 
a husband and children, the latter being unprovided 
for by settlement, and he file a bill to recover such in- 
terest, his children caniiot oblige him to make a provi- 
sion for them out of it. 

This was solemnly decided and acknowledged by 
Lord NorthingtoHy in Scriven v. Tapley {d)\ in which 


^3 


Bui the prin- 
ciple of those 
cases is ques- 
tionable. 


There can be 
no set off of 
thehusband’s 
debts to de- 
feat the wife's 
title by sur- 
vivorship. 


The wife's 
title to a set- 
tlement is 
personal to 
her^ and does 
not extend to 
her children* 


(a) In the following references the wife was plaintiff^ 10 Vcs. 574** 
1 Atk. 1 92. 1 Dick. 873. (6) 18 Ves. 84. (c) 10 Ves. 

Jun. 574. See Ex parte Blagden, 2 Rose^ 249. Ex parte OTer- 
rail, 1 Glyii and J, 347. (rf) Ambl. 509. 
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case he reversed the decree of the Master of the Rolls ; 
and in Murray v. Eord EUbank{a'), Lord Eddorii 
opinion seems to have agreed with the princij^e of the 
above decree ; which principle seems to be. that 'v<^en 
the Court has obtained jurisdiction over the subject, it 
will not part with the fund without making a provi^on 
for the wife, and will extend such provision to her 
children in making it for her, just as the Court is in 
the habit of acting towards children unprovided for, 
when' it sanctions an allowance for others of the same 
family for whom fortunes are provid^, by increasing 
the amount of such allowance, in order that all the 
children may be maintained. 

It is true that contrary opinions prevail upon this 
subject ( 6 ), but the rule of the Court is probably as 
considered by Lords Northington and Eldoriy and also 
by the present Master of the Rolls, in Lloyd v. 
WilUams (o') \ in which case all, the authorities were 
reviewed, and his Honour decided, that children have 
no right to a provision out of their mother's equitable 
property, independently of contract or decree. 

If an order be obtained for the husband to lay pro- 
posals before the Master for a settlement, and then the 
wife dies without waiving it, since such order is a 
judgment and the Court dways includes the children 
in the settlement, they have by'” the order obtained a 
right to prosecute it and procure a provision for them- 
selves (d). Their mode of proceeding is by supple- 
mental bill (c). 

[[In a late case (,/*) it was decided that the right of 
the children to the benefit of the Settlement to be made 
on their mother, attached upon the institution of a suit 
relating to the trust fund. The wife having died pend- 
ing the suit, leaving the husband surviving, the children 


(a) 10 Ves. 84. (6) See 13 Ves. 7. (c) 1 Mad. 450. 

,(d) 2 Didc. 604. («) 13 Ves. 1 — 9. (y*) Stemmeto v. 

Halthin, 1 Glyn and J. 64. 
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were held intitled to a provision. If, however, tho 
wife survives, and the husband has not assigned the 
fund for valuable consideration, the children will not 
be intitled to a provision as against her, as she takes 
the whole by survivorship (/i).3 

-The children’s right, however, under such order But the wift 
continues, according to -Lord Eldon^s opinion, to be at 
the disposal of the wife until the business be completed; ^ consent 
so that, if between those periods she appear in Court, 
and consent that her husband shall have the fund children's 
wholly and absolutely, it will be so ordered, and the ”8^** 
children deprived of any provision out of it (6). But 
so far as the children are concerned. Lord Hardeoicke 
seems to have differed from his successor ; for he, in 
an anonymous case reported by Vesey senior (c), said, 

** that the wife - might give up her interest, but that 
nobody could consent for the childi'en, and that the 
pr<^sal, which in that case had been made by the hus- 
band for a settlement, was binding.**— ^This case is 
noticed by the late Master of the Rolls in Murray v. 

Eubank (d) ; and Lord Eldon*^ opinion seems to be 
recognised and approved of by the present Master of 
the Rolls in Lloyd v. Williams (e). 

'When the wife is the subject of a foreign state, by The whole 
the law of which her husband would be intitled to re- 
ceive the whole of her property without making any Ewband, if 
provision for her, the Court will dispense with her 
consent, and order the fund to be paid to her husband |£e law'o/ 
without requiring any settlement (^). 

But in cases where the wife consents that her hus- ^feisasnb- 

ject. 

(a) jinStf 217 . See Johnson y. Johnson, 1 Jaa and Walk. 479. 
ijt) 10 Ves. 88 — t 90. 1 Mad. 450. See also, in relation to the wife's 
consent, 3Atk. 71. 2 P. WiU. 642. 2 Ves. Sen. 60. 2 Bro. 

C. C. 663. 3 Bro. C. C. 565.' 3 Ves. 321. (c) 2 VoL 

672. (d) 13 Ves. 6. . (e) 1 Mad. 466. (/) Sawyer 

V. ^lute, 1. Anstr. 63. Campbell ▼. Freacb, 3 Ves. 321. Sues 
y. Smith, Rolls, 27th June, 1822. 



S66 


The Wije's Equity [Chap. 7. 


Commission 
.to take wife’s 
examination^ 
how con- 
ducted and 
returned. 


Settlements 
oh wards' of 
the Court of 
Chancery. 


band shall have her property, the Court requires a 
proper affidavit by the husband and wife that no pre- 
vious settlement has been made of it [n). 

The separate examination of the wife being necessary 
to give effect to this arrangement, if she be abroad, or 
cannot attend in Court, she must regularly be examined 
under a commission to be issued for* the purpose ; and 
it must appear from the return of the commissioners, 
that after they had infoi'med her of the nature of the 
order and transaction, she directed and consented that 
the fund should be paid or transferred to her husband 
for his own use, and that she voluntarily consented 
thereto. Her examination also must be in writing, 
and under her signature to the above effect ; which 
signature, as also that of the commissioners, must be 
verified by affidavit (6). 

An exception to this regular proceeding by commis- 
sion occurred in Minet v. Hyde^ (c). In that case, it 
was ordered that the wife should appear before some of 
the plaintiffis and a magistrate of Breda for private ex- 
amination, which, when taken, was to be attested by a 
notary public and translated upon oath. 

[Where the 'amount of the fund is less than @00/., it 
is usually paid out to the husband on the joint petition 
of himself and his wife, without the separate examina- 
tion of the latter Qd').~] 

It is a high contempt of the Court to marry its ward 
without leave ; and since such marriages are generally 
attended with previous circumstances of gross deception 
and misconduct, the Court is much more strict and 
severe upon the husband in regard to the terms of 


(a) Minet v. Hyde, 2'Bro. C. C. 663. Binford v. Bawden, 
1 Ves. Jun. 512. 2 Ves. Jun. 38. Hough v. Ryley, 2 Cos, 157. 
(5) Tasbuigh’a case, 1 Ves. and Bea. 507. 2 Ves. Sen. 60. 

(e) 2 Bro. C. C. 633. See also Campbell v. Frendi, 3 Ves. 321. 
(d) See Elworthy v. Wickstead, 1 Jac. and Walk. 69, and the re- 
ferences there. 
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settlement, than in those cases which are of more usual 
occurrence (o'). The proportions of interest or of 
capital of the wife’s fortune, which the Court will 
allow to the husbands of wards, depend upon the cir> 
cumstances attending each case : sometimes none of 
the annual income or capital will be allowed or given 
to the husband. 

The terms which have been imposed upon husbands, 
in regard to the interest or annual income of the for- 
tunes of their wives, will be found in the cases below 
referred to (A). ; 

And the terms in respect to capital may be seen upon 
consulting the authorities referred to in the notes (p). 

If, however, a man of no property marry a ward 
without the leave of the Court, and fortune is his only 
object ; in such a case, the Court will visit his offence 
by not permitting him to* have any part of it (d). 

Thus, in Like v. JBfireford (e), the husband having 
eloped with, and married a ward of the Cqurt, both the 
principal and the interest of her fortune were directed 
to be settled upon her for her sole and separate use 
during the joint lives of herself and husband, with a 
contingent interest in his favour upon the event of his 
wife’s death before him without issue, and without her 
making any appointment of the property; and this 
settlement was directed and enforced against the as- 
signment of such property by her husband for a valu- 
able consideration, it having been made pendente lite. 

It is also to be observed, that a ward of the Court, 
married as above, will not be permitted to consent for 


(o) 3 Ves. 606. (6) Stevens v. Savage, 1 Ves. Jun. 154. 

Cbassaing v. Parsonage, 5 Ves. 15. Millet v. Rouse, 7 Ves. 419. 
Bathurst v. Murray, 8 Ves. 74. (<?) 5 Ves. 15. Wells v. Price, 

5 Ves. 398. Winch v. James, 4f Ves. 386. Priestley. v. Lamb, 

6 Ves. 421. Millet v. Rouse, 7 Ves. 419. Bathurst v. Murray, 

8 Ves. 74 . Halsey v. Halsey, 9 Ves. 471. Pearce v. Crutchfidd, 
16 Ves. 48. (rf) Ball v. Coutts, 1 Ves, and Bca. 303. (e) 3 

Ves. 506. 
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her husband to have her property without making any 
settlement upon her; the contrary of which rule we 
have seen to prevail in other cases (a ) ; and a marriage 
de facto, although not a legal one, will he equally suffi- 
cient to found the jurisdiction of the Court as if such 
marriage had been duly solemnized ^6). 

The wife and children’s equities for a settlement, 
out or in respect of her choses in action, against the 
assignees in bankruptcy of her husband, or his assignees 
under the insolvent debtors’ acts, or under an assign- 
ment by him to pay his debts, are the same as against 
himself which have been before considered. 

Hence if the wife’s property be such as he could re- 
cover at law, the above assignees will also be intitled to 
recover and receive it ; and as the husband is, in such 
a case, under no obligation to make a settlement upon 
his wife or children, neither 'are his assignees (c), for 
the titles of the husband and his assignees being com- 
plete at law, there is no principle of equity upon which 
the Court of Chancery can assume a jurisdiction to 
interpose on behalf of the wife, to restrain her husband 
or those claiming under him from enforcing their legal 
rights. 

But, on the other hand, if the wife’s interest in her 
property be equitable only, then a Court of Equity will 
impose the same terms upon the assignees, in regard to 
a settlement on the wife and her children, as we have 
seen that it will do upon the husband (d). 

3. With respect to an assignee claiming hy purchase 
from the husband, whether the Court would or would 
not impose any such condition upon him as to make a 
settlement, has been long a disputed question. The 
result however seems to be, that he is bound to make a 


(a) Stackpde v. Beaumont, 3 Ves. 89, 98. (i) Salles v. 

Sav^pum, 6 Ves. 572. (c) 2 Atk. 420,. 2 Ves. J.nn. 60Q-682, 

and vide supra, p. 227. (<0 cases last referred to, and 

9 Ves. 87. 2 Madd. 1 6, and tupro, p. 25?. 
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provision out of the fund for the wife and her children, 
and that subject to such provision, he will be entitled 
to the equitable propertjr discharged from the wife’s 
title by survivorship. 

This point, as to a settlement, appears to have been Cases con- 
decided by Lord Northingtont in the case of the Earl “ 
of Salisbury v. Neooton (a), in the year 1759* There 
the wife was intitled to 2000/., a portion under her 
father’s marriage settlement, or to a legacy of 6 OO/. 
under his will in lieu of it ^ her husband being in- 
debted by bond tp the Earl, assigned to a trustee for 
the Earl all that he was intitled to in right of his wife 
for payment of the bond debt, and died, having made 
no provision for his wife and children. The bill was 
filed by the Earl against her trustee for an assignment. 

His Lordship gave the usual directions as to the assignee 
making a settlement upon the wife and her children, 
observing, that the assignee could not be in a better 
situation than the hu'^band under whom he claimed, 
and who must have made the settlement if the applica- 
tion had been made by him instead of the assignee. 

notwithstanding this decision, the question has been 
considered unsettled, lii Worral v. Marjar, and Bush~ • 
nan v. Pell, in the year 1784 (6), Lord Thurloto in- 
clined to the opinion that the wife’s equity would not 
prevail against the assignee of the husband for a valuable 
consideration, but that opinion is opposed by the above 
decision of Lord Northington / and in another by the 
same judge in the year 1765. In that case (c), the 
husband and his wife assigned her interest in a legacy 
to secure to A 300/., which A became liable to pay in 
consequence of his being surety for the husband in a 
bond for that sum. Upon the bill of A, i^nst the 
husband and wife, and the assignees under a commis- 
sion of bankruptcy which had issued against the hus- 


(a) 1 Eden’s Rep. 370. • ■ (li) See note to 1 P. WilL 459. 
(c) Weaman t. Mason, in a note, 1 P. Will. 549. 
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band for payment of his debt out of the wife’s share in 
her legacy, it was so decreed, subject to the settlement 
of a part upon the wife and children. That case is very 
long and complicated, but I consider the effect of it to 
be such as above abridged and extracted in regard to 
this question. 

In addition to these early decisions, and in opposition 
to the doubts of Lord ThurloWy there are the opinions 
of great judges in favour of the wife’s equity, which are 
founded upon the principle before laid down. 

In Jewson v. Moulson (a). Lord HardwieJee refused 
to order payment to the husband’s assignees for valu- 
able consideration of personal estate to which the wife 
was intitled under her father’s will, and recommended 
them to agree to a settlement of part of the money 
upon the wife and her children, (which was assented 
to and done accordingly) his lordship observing, ** that 
he laid great weight upon the assignment comprehend- 
ing the whole of the wife’s portion, and that if he 
allowed that practice to prevail, it would trip up all the 
care and caution of the Court, for a husband then 
would have nothing to do but to take up money of a 
third person, and although neither he nor the lender 
knew exactly at the time what the fortune was, yet he 
might assign it over, and so defeat the care of the Court 
entirely.” 

In Like v. Berespot'd (h), "Pryor v. Hill (c), and 
Macaulay v. Philips (rf), the Court gave opinions 
agreeably to those of Lords Harduncke and Northing’^ 
ton. In the last of those cases Lord Alvanley expressed 
a decided opinion upon this subject to the following 
effect : ** Many cases upon this point have been before 
me, which have put me under the necessity of consi<< 
dering very much the rights of the wife, and I am 
clearly of opinion the doubt respecting the assignment 


(a) 2 Atk. 417. (i) 3 Ves. 511. 

139. (rf) 4 Ves. 19. 


(c) 4 Brown, C. C. 
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of the husband for a valuable consideration of the wife*s 
equitable interest was not well founded, with the single 
exception perhaps of a trust of a term of years of land (a), 
upon which perhaps there may be some doubt ; but, 
subject to that, 1 am clearly of opinion an assignment 
for a valuable consideration will not bar the. equity of 
the wife, and it would be strange if it did, since in the 
Courts of Law, with regard to an action brought 
against executors by the husband for a legacy due to 
his wife, it is determined that an action does not lie, 
and the reason given is, that it would totally defeat the 
wife’s equity. lt*would be whimsical, then, that the 
assignment by the husband for valuable consideration 
should put the assignee in equity in a better situation 
than the husband himself is in at law. The guard of this 
Court upon the wife’s interest would be very singular 
if the husband, not being intitled at law, might assign 
it for a valuable consideration to another person who 
would be intitled in equity. 1 am clearly of opinion 
that it was only a doubt, and it never was decided that 
the husband could, by such assignment, or any other 
means, deprive her of her equity.” 

In Franco v. Franco (b\ his Honour fulhered to his 
opinion ; and it seems that he was prepared to decide 
according to it, if the cause in its then stage would 
have permitted. 

[]And the right of the wife to a provision out of a 
principal fund belonging to her, and assigned by her 
husband for valuable consideration, is now considered 
as a settled point (c). 

. But it is doubtful whether the wife is intitled to a 
provision out of a trust-term belonging to her as against 
a purchaser. In some cases (d) the question was de*. 


(a) Vide supra, 177. (d) 4 Ves. 530. (<•) See Elliott 

V. Cordell, 5 Mad. 149, and the cases there cited. (d) Tudor 

V. Samyne, 2 Vem. 270. Bates v. Dandy, * Atk. 207. See 
2 Atk. 421. 
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.cided against her, and it is mentioned by Ijord AlvanUy 
** doubtful (a). These cases, however, occurred before 
tttendTto ^ the general equity of the wife as against her husband’s 
trast-term. assignee for valuable consideration was established ; 

and they do not deny her right to a provision out*of a 
trust-tenn as against her husband. There does not 
appear to be any sound principle* for making a distinc- 
tion in this respect between s trust-term and other 
equitable choses in action. It has indeed been consi- 
dered, in questions relating to the wife’s right of survi- 
vorship, that the rules applying to trust-terms must be 
the same as those applying to legal terms. But this 
has no application to her right to a provision, the whole 
doctrine of the wife’s equity being a departure from 
legal analogy. And there is no inconsistency in allow- 
ing the husband’s assignment of the wife’s trust-term to 
defeat her right by survivorship, without affecting her 
right to a provision : this is the effect which is given 
to his assignment for valuabte consideration of her 
other equitable choses in action. It has been suggested 
as a reason for distinguishing a trust-term from other 
trust property, that it may be taken in execution at law 
for the husband’s debt under a fieri Janas (Ji ) : but it is 
now settled that that writ does not extend to equitable 
interests in terms of years (c). 

Where the husband has assigned for valuable con- 
sideration his wife’s legal choses in action, which are 
immediately recoverable, and dies before her, it has 
been tilready observed, that (with some exceptions) they 
will, at law, survive to her, but that the assignee will 
(as it seems) be intitled in equity (d). But as he Is 
under the necessity of resorting to the jurisdiction of 
equity to render his claim available against the legal 
right of the widow, it may be presumed upon principle 


(a) 4 Ves. 19—528. (i) 4 Vea. 528. (c) Soott v. Seholey, 

0 East, 466. Metcalf v.Sduiiey, 2 N.R. 461. (d) jitUt, p. 226. 
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that relief would not t>e granted to him without a pro^ 

vision being made £>r her ' ' 

4. Ueceipt by the husband of the money, or a transfer But payment 
to him of the fnnds, will defeat his wife’s right to a 
settlement out of her choses in action, as we have before defeats wife’s 
seen to be the case in relation to her title Ixy survivor- 
ship (ft). 

If^ therefore, before any proceedings be instituted in 
relation to such property, it be pa/d or trantferred to 
the husband by the person in whose hands or name it 
is, apd as it lawfully may, the payment or tjgansfer will 
be good ; and it will afterwards be too late to apply to 
a Court of Equity for its interposition for a settlement 
on the wife and children (c). 

Thus, in Murray v. Elibank (d). Lord Eldon said, 
that the husband, where he can, is intitled to lay hold 
of his wife’s property, ai^ that the Court would not 
interfere ; also, that previously to a bill filed, a trustee 
who has property real or personal, might ;pay the rents 
and profits, and might hand over the personal estate to 
the husband. 

But the trustee would not be justified in doing so Not after bill 
after a suit is instituted. As to this. Lord Eldon ex- 
pressed himself in the above case thus, — that Lord 
Alvanleyt in Macaulay v. Phillips (e\ had laid down, 
that after a bill filed, the trustee could not exercise his 
discretion upon that ; — that the bill made the Court 
the trustee, and took away his right of dealing with 
the property, as he had it previously. . Lord Eldon 
added, ** that case was the last } and 1 think,” said his 
Lordship, that it contains very wholesome doctrine 
Upon that point (,/*)•” 

In Jewson v. Moulson (g"). Lord Hardwicke said. 


(a) See ante, p. 258. (5) Supra, p. 220. (c) 3 P. Will. 1 1. 

8 Ves. 206. (d) 10 Ves. 90. (e) 4 Ves. 18. (/") And 

see Steinmetz v. Halthin, cited ante, p. 264. (g) 2 Atk. 419 ; 

and see 1 Atk. 491, 516. Pre. Ch. 648. 
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that the Court would not suffer the husband to take his 
wife^s portion (although the Ecclesiastical C!ourt» which 
had a concurrent jurisdiction, had given its consent that 
the V husband should have it), until he had agreed to 
make a reasonable provision for her ;..and that in many 
instances Courts of Equity had granted injunctions to 
stay proceedings in that Court. • 

Thus in Gardner v. Walker (a), the executor com- 
menced a suit for the Court’s direction as to a legacy 
bequeathed to At the wife of JB, praying to enjoin E 
from proceeding in the Spiritual Court, in a suit which 
he had instituted there for the legacy. This was re- 
sisted, on the ground of the Ecclesiastical Courts having 
proper jurisdiction over the subject, and that there was 
no precedent. But by LordMaccle^eld: ** Then it is 
time to make pne. Can the difference who is plaintiff 
in equity alter the reason of the thing ? If it -should, 
it will be but for the husband, instead of coming here, 
to go into the Spiritual Court, ‘ and so get the whole 
into his power. There must be the usual direction, 
that the money may be disposed of for the benefit of 
the wife.” 

But although there be an early case in . which the 
husband has been restrained from recovering at law 
the legal property of his wife, later opinions seem to 
have established, that a Court of Equity has no juris- 
diction to prevent him exerting his legal rights to and 
for the recovery of his wife’s property^ whether by 
receipt of it or by action at law (6) : and with respect to 
the case referred to (c), the reporter remarks, that t^e 
decision went a great length ; and according to his 
conception,- beyond what had been done in Chancery, 
the obligee being the defendant.. The principle seems 
to be, that there can be no jurisdiction in the Court to 


(A) 1 Ves. Sen. 639. 2 Atk. 420. 2 P.TWU. 
(«) Winch V. Page, Bunb. 86. -> 


(a) 1 Str. 503. 
041. 10 Ves. 90. 
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interfere, where the demand is legal and the person 
intitled proceeds according to law for the recovery of it. 

5, If the wife be an adulteress, living apart from her Adultery of 
husbfmd; a Court of Equity will not interfere upon her 
application for a settlement out of her own choses in 
action 5 neither will it order them to be paid to her 
husband : not to the former, because she is unworthy 
of the Court's notice or interference ; nor to the latter, 
because he does not maintain her, in respect of which 
duty the law only gives to him her fortune. 

Accordingly, in parr v. Mastabrookeijx), qross peti> 
tions were presented by the husband and wife ; the one 
praying, that 350/. belonging to her, might be settled 
to her separate use' ; the other, that the money might 
be' paid to the husband, without his making any provi- 
sion for her. The wife had eloped, and had lived in 
adultery, and her husband had obtained a divorce h 
mensd et ihoro ; but at this time the adulterer was 
dead, and the wife was Supported by his mother. The 
Chancellor said, he could make no order upon either 
petition, that he could not settle the sum to the wife's 
separate use, and that he must leave it as it was. 

[[But though the delinquency of the wife is a reason 
for not applying her property to her separate use, it is 
not a reason for allowing the husband to receive the 
whole, while not maintaining her^ Hence in Ball v. 
Montgomery (6), where the wife was living in adultery, 
the diyidepds of a trust-fund, to which the husband was 
intitled for life Jure mariti, were ordered to be paid 
into Court. The .husband was allowed to receive out 
of the dividends the costs of a groundless suit insti- 
tuted by the wife, against him in the Ecclesiastical Court. 


(a) 4 Ves. 146. See also Ball v. Montgomery, 2 Vies. Jun. ] 91, 
and Watkyns v. Watkyns, 2 Atk. 97. (4) 2 Ves. Jun. 191. 

4 Bro. C. C. 339. See Alexander y. M'CuUoch, cit. ibid. Bullock 
V. Memdes, - 4 Ves. 798, cited post. Dr. Douglas's case, cited 10 
Ves. 56. 
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It may be infeired from Ball v. Montgomery^ that 
though the Court may not make a settlement on the 
wife when living in adultery, yet that it will secure her 
trust property for the benefit of the survivor, or of the 
children.] 

But the rule is different in instances of female wards 
of the Court who are married without its consent ; for 
although they afterwards live in adultery, the Court 
will inforce a settlement («), as also the provisions to 
be contained in it ; because the marriage being a con> 
tempt, the Court obtained jurisdiction to commit the 
husband, in consequence of such misconduct, until he 
should mak'e a proper settlement ; and the Court will 
not part with that power until that act be done, what- 
ever may be the irregularity of the wife’s conduct, which 
may be attributed in some degree to her husband’s mis- 
conduct in procuring such q clandestine marriage. 

It sometimes occurs that a husband refuses to make 
any settlement upon his wife, ‘in obedience to the di- 
rections of the Court ; we shall therefore proceed to 
consider, 

II. The rights of husband and wife in her choses in 
action, when* he refuses to make any settlement upon 
her, or when he deserts her, or compels her to quit his 
house. 

1. when he declines to make any settlement upon 
her. 

Since the husband is obliged to maintain his wife, he 
will be intitled to receive the annual produce of her 
property, although he decline to make a settlement 
upon her. 

Accordingly, in Sleech v. Thorington (6), the Master 
of the Rolls observed, that the Court had not thought 
itself empowered to take from the husband his wife’s 


(a) BaU V. Coutts, I Ves. and Bea. 302, 304. 
Sen. 561. 


(6) 2 Ves. 
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fortune, so long as he was willing to live with and 
*niaintain her ; and that where a husband would not go 
in before the Master, even in that case the Court would 
not proceed so far as to do any thing in diminution of 
his right, so as to take away the produce from him, or 
to prevent his receiving the interest j but that the 
Court constantly, where the husband maintained his 
wife, accompanies the direction for a suspension with 
payment of the interest to the husband. 

The Court, however, will preserve the capital for the 
wife, until a proper settlement be made upon her and 
her children, as it has been shown in the first section. 

And if the husband misconduct himself, as in the 
instance of receiving a considerable part of his wife’s 
portion, so as to leave but a small part remaining, and 
then refuse to make an adequate settlement upon her, 
there, as Lord Ilarduicitc said, the Court would not 
merely stop the paym.ent of the residue of her fortune, 
but prevent the husband from receiving tJie interest of 
that residue, in order that it might accumulate for his 
wife’s benefit (</). 

The husband, then, being intitled to the whole 
annual income of his wife’s property, as a compensa- 
tion for maintaining her, his assignees in bankruptcy, 
or under the insolvent debtors* acts, or trustees under 
his own assignment to pay his debts, will, as repre- 
senting him, be intitled to receive such income ; out of 
which they will be obliged to make a settlement or 
allowance to the wife for her support (ft). 

The principle upon which the law gives to the hus- 
band the personal estate of his w'ife, being, as it has 
been observed, to enable him to maintain her and the 
children of the marriage, it is a consequence, 

2. That if he desert and leave her destitute, or compel 


(a) 3 Atk. 21 . (6)2 Ves. Jun. 607—680. 4 Bro. C. C. 

1,39. 3 Ves. J66. 5 Ves. 517. 11 Ves. 20, 21. 
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her to leave him from cruel treatment or gross misbe- 
haviour (ja\ his interest in her personal property will 
suspended. In such cases the Court will prevent his 
receiving not only any part of the capital of her equit- 
able property, but also the interest of it ; for the reason 
of the lavr*s giving to the husband the wife^s personal 
estate being the consideration of their living together, 
and his maintaining their children, when, from his mis- 
conduct, these ends are defeated, a Court of Equity 
interferes, and preserves such of the wife’s property as 
is within its jurisdiction, for her and her family, pro- 
viding for them a maintenance out of it. In actingi 


(a) In questions arising out of disagrepments between husband 
and wife, the Court of Chancery formerly exercised a much more 
extensive jurisdiction than at present («). The tendency of the later 
cases has been to leave questions relating to tho conduct of either 
party to the sole decision of the Ecclesiastical Courts ; and Courts of 
Equity have not lately extended the practice of giving to the wife a 
separate allowance out of her trust property, beyond those cases 
where the husband neglects, or refuses, or is unable to maintain 
her (A). But where the wife has separated herself from her 
husband^ by her own act, or with his consent, and applies for a 
maintenance out of her trust property, alleging that the separation 
was rendered necessary by the husband’s ill-treatment, it is very 
doubtful whether the Court of Chancery would now entertain any 
original jurisdiction to determine that question, though it would 
probably suspend the payment of the interest to the husband, on 
the ground that while the separation exists, it is not applied to its 
proper purpose, the maintenance of both (c). If in such a case the 
question of conduct should be decided by the Ecclesiastical Courts 
in favour of the wife, as those Courts cannot give any remedy for 
alimony beyond a personal decree against the husband, there would 
be a good ground for the interference of a Court of Equity to allow 
her a maintenance out of her trust property. Possibly similar re- 
lief might in some cases be given to her during the proceedings in 
the Ecclesiastical Courts, to render effectual an allowance of alimony 
pendente Ute, ^hen awarded to her by those Courts (d). 


(d) See post, chap. xxii. (fi) See 3 Atk. 550. 2 Ves. Jun. 

195. 11 Ves. 18. 19 Ves. 397. 5 Madd. 156, 415. (c) See 

ante, p. 275. (rf) Seepo5#, chap. xxii. 
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thus. Courts of Equity' do not infringe upon the juris- 
- diction of the Ecclesiastical Courts, which belongs 
the right of decreeing alimony, as consequential to a 
sentence of a divorce d mensd el i/ioro ; but they exer- 
cise their authority over the equitable property of the- 
wife, in such a manner as to do that justice to her and 
her family, which her husband, in breach of his duty, 
refuses to perform. 

Accordingly, in Oa^endetr v. O^'enden (a), by articles 
on the marriage of ^ with her husband, 6000/., 
part of her fortune, were agreed to be laid out in lands, 
^ and settled upon B for life, then on A for life, &c. 
The money was left in the Bank till the purchase could 
be made, subject to the trusts. ^ A being obliged to 
leave J5, in consequence of his cruel and unhandsome 
treatment, filed her bill for a performance of the mar- 
riage contract, and to, have an allowance for main- 
tenance } and a cross bill was filed by 7i, to have the 
money placed at interest until a purchase could be 
made. The ill treatment of the wife having been fully 
proved, the Court decreed the 6000/. to be laid out, 
with her consent, in a purchase, and settled pursuant 
to the articles, and the interest in the mean time to be 
paid to her, so long as she lived separate. 

In this case it is observable that the Court deprived 
the husband of the interest of his wife*s fortune, al- 
though it was directed by the articles to be paid to 
him for life (6). 

In Wathyns v. Watkyns[c)^ there was strong and 
substantial evidence of the wife having been cruelly 


(a) 2 Vem. 493. Pre. Ch. 239. Gilb. Eq. Bep. 1, S. C. 
(4) This decision, in giving the wife a provision out of that which 
belonged to the husband by contract^ could scarcely be supported at 
this day. See 2 Ves. Jun. 198. (c) 2 Atk. 96. To the same 

effect see Nicholls v. Danvers, 2 Vern. 671. Williams v. Callow, 
2 Vern. 752. Sleech v. Thorington, 2 Ves. Sen. 562. Atherton v. 
rdl> 1 Cox’s Rep. 229. 


;^|pre 
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and barbarously used by her husband, who had quitted 
the kingdom after having possessed himself of the 
greatest part of her fortune j and Lord Hardwiclce, 
after directing it to be ascertained how much of her 
property remained in specie, ordered it to be placed 
out at interest, and such interest to be paid to the wife 
until her husband returned and maintained her as he 
ought to do. Again — 

In Wright v. Morley (a), the husband went abroad 
and left his wife unprovided for, she being intitled to 
the interest of 4i000l.,^ve per cents, for life ; he having 
. previously, with her concurrence,- assigned part of the 
dividends to secure the payment of an annuity granted 
by him in consideration of GOO/. ; and the Court 
ordered the remainder of the dividends to be paid to 
the wife, for her separate use, during the absence of 
her husband, subject to the inquiries directed by the 
Court, viz. whether the husband lived abroad, and had 
made no provision for her ; which were not proved at 
the hearing. 

The Court will not peimit this equity of the wife to 
maintenance out of her own fortune to be defeated by 
any trick or contrivance of her husband. If, therefore, 
as. in Calmer v. Calmer (Ji), he (with a view of deserting 
her, which he afterwards carries into effect) make a 
fraudulent conveyance of his own and her property to 
pay debts where there are none, or a conveyance to 
pay debts which he owes (c), the transaction will not 
prejudice her right to maintenance, but the Court will 
follow her property into the hands of the trustees, and 
order her an allowance suitable to her fortune and the 
circumstances of her husband, although it may be 
necessary, in order to effect that purpose,, to have 
resort to part of his property so vested in trust. 

Since the Court will approjiriate, as it has been 


(«) II Ves. 12, 23. (i) Mos. 113. (c) See a/t^c, page 
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shown, the wife’s equitable property for her support, 
when she has been deserted by her husband, and 
obliged to leave him from his improper conduct to- 
wards her, if a person advance her money for her 
maintenance, under the above circumstances, the Court 
will repay it to the creditor out of her estate'. 

Thus in* Gui/ v. Pearkes («), it appeared that the 
wife was unprovided for, that her husband went to sea 
and totally deserted her, that after going to sea and 
returning, he did not cohabit with her, nor afford her 
any support ; th(^t he afterwards went to the East 
Indies, and had not since been heard of, and that it 
was unknown whether he were living or dead. It also 
appeared that A had made advances to her of 301. 
a year during the above period, which were her only 
support. Application was made to the Court, in a 
cause, that so much of the wife’s stock, standing in the 
Accountant-General’s pame, as would raise 210/., might 
be sold, and the proceeds paid to A, in satisfaction of 
his debt j also a further sum of 50/., to be paid to the 
wife, and that the dividends upon the remaining fund 
might be paid to her for her future support. A made 
an affidavit that he was induced to makd the advances 
upon the faith of being repaid them out of the above 
property. In granting the application. Lord Eldon 
thus expressed himself ; I have a strong impression 
upon my mind, that this has been done ; and, inde- 
pendently of precedent, I think the Court may do it, 
as the husband deserting his wife, leaves her credit for 
necessaries, and would be liable to an action ; and al- 
though execution could not be had against the stock, 
the effect might be obtained circuitously, as he could 
not relieve himself except by giving his consent to the 
application of this fund.” But— 

3. If the husband be willing, and offer* to maintain 
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(o) 18 Vcs. 196. 
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his wife, and she, without sufficient reason, refuse to 
reside with him, and he applies for the interest^of her 
fortune, although she may insist the application, the 
Court will order payment of it to him, notwithstanding 
he decline to make a settlement upon her (a). 

But her im- Accordingly, in Bullock w Menzies (6), A, the wife 
Uve intitled for life to the interest of a consi- 

withherhus- derable sum of money, petitioned the Court in a cause 
height pending, for an order (which was made) for 

to a mainte- payment of a yearly sum oiit of such interest, for main- 
nance o* of tenance, as her husband, an officer: was abroad with 
perty, andhe his regiment. The husband afterwards returned to 
England, and petitioned that the allowance should be 
paid to him ; and stated, that although he was willing 
to receive his wife, she reused to live with him. This 
petition was resisted by her ; and, in consequence, the 
order upon her petition was discharged. The wife 
afterwards presented another petition for payment of 
the same allowance ; which was dismissed, because the 
property was her husband*s, in her right, who was 
desirous to support her and himself with the fund, and 
S^as only prevented from so doing by her refusal to live 
with him. 

In the last case, it is to be remarked, that no mis- 
conduct whatever was imputed to the husband ; he had 
not used his wife cruelly, nor deserted her, except so far 
as he was obliged to leave her for the sake of serving 
his country. He had a right therefore to the society 
of his wife upon his return to England, as also to all 
those benefits which the law gives to a husband in the 
property of his wife. The wife, therefore, had no rea- 
sonable ground for refusing to colbabit with her hus- 
band, and failed in making out a case for the inter- 
ference of a Court of Equity with the legal rights of 
her husband.- 
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(a) 4 Ves. 15—20. 


(5) 4 Ves. 798. 
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But when the husband is originally in fault* -and Cmdra, as it 
obliges his wife to, leave him, then whether his oflPer to 
receive and maintain her will be sufficient to intitle cause of her 
him to the interest of her property, seems to depei^ md'hwoffe 
upon the circumstances of each case. Suppose the to receive 
Court, upon a case of abandonment or cruelty being 
made out against the husband, to decree to the wife a cere, 
sufficient maintenance out of her equitable property; Observations 
and afterwards he is desirous in sincerity, to the satis- 
faction of the Court, to be reconciled to her, and offiers 
to receive and to treat her affiectionately; but she re- 
fuses to accede to such oiler, and to return to him; 
probably such a refusal would induce the Court to 
discontinue her allowance upon some such principle as 
the following : that whilst the husband disre^rds his 
duty to his wife, and ceases to protect and support her, 
the Court will maintain ^er by means of her own pro^ 
perty within its jurisdiction ; but when the husband 
shows real penitence and a desire to be reconciled, and 
is anxious to return to his duty, and to make all amends 
in his power for his past misconduct, if his wife be per- 
verse, and frustrates those good intentions, the Court 
will withdraw its protection, and stop’ her allowance. 

In so doing, it endeavours to promote peace and 
reconciliation, and to prevent a perpetual separation 
between man and wife («). 

The Court, however, will not suffer the wife to be 
the dupe to a mere offer of cohabitation and reconcilia- 
tion ai'tfully made by her hushand, in order to procure 
the interest of her fortune, and to obtain a discontinu- 
ance of the allowance made to her for a separate main- 
tenance. 

Accordingly, in W alley ns v. W alley ns (ft), it was in 
evidence that the husband received great provocation 
from his wife, and, upon his remonstrance, that she 


(a) See Qead v. Head, 3 Atic. 296. 


(i) 2 Atk. 97. 
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became passionate and left his house, that he followed 
and intreated her to return, and offered to forget every 
thing which had passed ; but it may be observed that 
this offer was suspicious; it was momentary, immediately 
after she had left him, who, it was proved, had cruelly 
treated herl It was probable that the offer proceeded 
from other motives than a sincere desire of reconcilia- 
tion ; besides, the husband had commenced the ill 
treatment of his wife before their marriage, by deceiv- 
ing her, in causing a void legal security to be prepared 
and to be accepted by her, when she had intrusted him 
to prepare a pro])er one, for securing to her a sum of ^ 
money in the event of her being the survivor ; and his 
conduct upon her refusal to accept the offer, and under 
colour of it, was immediately afterwards to break open 
her cabinet and possess himself of the bond which he 
had prepared as above. Und6r all these circumstances 
of suspicion, it is presumed that, the evidence on the 
part of the husband did not influence Ijord Hardwicke, 
for he made the wife an allowance for maintenance out 
of her fortune, as appears from this case, before stated (a). 

And in Atherton v. No'well(^h'), the husband had also 
begun his frauds upon the wife before the marriage, by 
inducing her to marry him upon the Jlilsc representa- 
tion of his being a person of fortune, when in fact he 
was then greatly indebted, and was shortly after the 
marriage sent to prison, where she resided with him, 
and endured severe hardships, which were the conse- 
quence of her marriage solemnized under tKe above 
false representation. It also appeared that the hus- 
band, after liberation from his first confinement, was 
again sent to prison for a considerable debt, and where 
he then remained ; that there was only one child of 
the marriage living, and to support whom and herself 
she was put to great difficulties ; that her husband had 


(a) Page 280. (6) 1 Cox’s Rep. 229. 
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refused to contribute to their support, requiring her to 
live with him in prison, or- to be at his mercy for such 
occasional support as he might think proper to bestow; 
and that from his behaviour to her, as well as oh ac> 
count of her own health, she was afraid again to live 
with him in prison. Uhder these special circumstances, 
the Court ordered, upon cross petitions presented by 
the husband and wife, (the former praying that the 
interest of the wife’s fortune might be paid to him, 
and the latter for an allowance for maintenance), that 
50i. cash in the Bank should be paid to the wife for 
her separate use ^ and directions were given to a Master 
to inquire into the circumstances and situations of the 
families of the husband and wife, with a view, to a 
settlement of her fortune, &c. 

fOn the same principle on which separate main- 
tenance is given to the wife, when deserted by her hus- 
band, the Court will also, if from bankruptcy or in- 
solvency he becomes* unable to provide for her, fasten 
on her trust property the obligation of maintaining 
her ; and, therefore, in such cases, where her property 
consists of a principal fund, the part of it which is 
settled on her and her children is given to her separate 
use for her life (a), and where her property consists of 
a life interest, an allowance for maintenance is in like 
manner given to her separate use. But where the hus- 
band had assigned his wife’s life interest in a trust- 
fund to a purchaser, and afterwards became bankrupt, 
it was held that the wife was not intitlcd to a provision 
as against the purchaser, the assignment having been 
made to him while the husband was maintaining his 
wife, and, therefore, before the circumstances had given 
any present equity to her (6). 

The wife’s right to a maintenatace in case of her 
husband’s desertion, or of his inability to maintain her. 


(a) See ante, 277- (a) Elliott v. Cordell,5 Madd. 149. 
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Implies to the same descriptions of property as her 
general ' right, to a settlement, i. c. to her choses in 
option^ which are in their nature equitable, or which 
are recovered in equity, and also to her life interest in 
such property. She is intitled to this provision out of 
the rents and profits *of lands in which she has an 
equitable estate of freehold («)• 

Amount of The amount of the allowance to be made in these 
afioWed^** cases is not governed by any fixed rule, but,, like the 
wife. amount to be set apart when a permanent settlement is 

to be made, depends upon all the circumstances. Where 
the property consists of a principal fund, one-half has 
most commonly been settled, the wife being allowed 
the interest of it (Ji). .But the allowance given out of 
a life interest has often been more liberal. In Oswell 
v. Proberty Lord AlvanUy disapproved of an equal 
division between the wife and the husband*s assignees, 
observing that half an income is not a maintenance (c). 
In two instances, in bankruptcy the whole of the wife’s 
life interest, was allowed, to her («?). In Wright y. 
Morleyy Sir William Grant thought that these decisions 
went too far : in that case the husband had granted 
an annuity of . 100/. per annum out of his wife’s life 
interest in S60/[ per annum, and had subsequently 
deserted her. The remaining 160/. per annum was 
allowed to the wife. 

This allowance to the wife for maintenance will not 
be made, if she is already in possession of an adequate 
provision for .her separate use, derived from another 
source (c).] 

Her adultery . 4. As to the effect of the wife’s misconduct upon 
her equity for a maintenance ; — it is a trite observation 
that persons appealing to a court of justice ought to 

‘‘r . * 

(a) Burdon y. Bean, 2 Ves. Jun. 607. (i) Ante, p. 260. 

Ccl 2 Ves«jfB». 683. (rf) Vandenanker v. Desbrough, 2 Vem. 
196. Exparte Coys^ame, 1 Atk. 192. (e) Aguilar v. 

Aguilar, ;5kfad^;AU 
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enter it with clean hands, £. e. they must be objects 
worthy and proper to receive the redress which they 
seek } hence it follows, that if the wife have been guilty 
of gross misconduct, a Court of Equity will not consider 
her to be a person intitled to its protection. If, there- 
fore, she had committed adultery, or had eloped from 
her husband without a sufficient reason, and* these facts 
were properly put in issue and proved, the Court' would 
remain passive, and not interfere at her suit to allow 
her a maintenance out of her equitable property (a). 

r (a) Vide supra, p. 275. 
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CHAPTER VIII. 

• 

In the fifth and sixth chapters' it was shown that 
marriage was not an absolute gift to the husband of his 
wife’s choses in action, but that the law gave him the 
power of making them his own, either by receipt or by 
assignment of them for value, or by a release of them. 
There yet remains to be considered^ under the same 
title, another mode by which the husband may acquire 
the sole and absolute interest in his wife’s equitable 
choses in tuition, whether immediately recoverable or in 
expectancy, although she survive him, viz. by making 
a valid settlement upon her ; , which subject it is pro- 
posed to consider in this chapter, as follows : — 

I. Settlembnts made before and in contemplation of 
marriage. 

1. When they 'will intitle the husband to his 

choses in action^ although she he the 
survivor ; and when he^ or the persons claim’- 
ing under him, will he obliged to perform his 
covenants or agreements, in order to intitle 
them to such property. 

2. Of the validity of ante-nuptial settlements 
against purchasers and creditors as connected 
with the husband* s title as a purchaser of his 
wife's equitable property. 

ir. Settlements made after marriage. 

1. Their effect in intitling the husband to his 
wife's choses in action in prejudice to her title 
by survivorship. 

I. I^tlement made before and in contemplation of 
marriage. 
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1. The husband may'mtitlc himselftonllhia intended 
wife’s personal estate, whether in possession or in ac- 
tion, or which she may afterwards acquire, by be- 
coming a purchaser of it by a settlement made upon, 
her previously to and in contemplation of the mar- 
riage (a). The principle is equality, viz. that as the 
wife has consented to accept a certain provision by 
settlement, so her husband, in consideration of his 
assent to it, shall' be intitled to receive the whole of her 
fortune. 

But a mere setflement upon marriage will not intitle 
the husband to tHe whole of his wife’s fortune. There 
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must be an agreement for the purpose, either expressed 
or implied ; for if the stipulation be for a part only of 
her property, that necessarily excludes the residue ; or 
if the agreement extend to the whole of the fortune she 
was then intitled to, her husband w'ill not be intitled to 
any personal estate which may accrue to her during the 
marriage. Aiid, it is presumed, that adequacy or in- 
adequacy of the provision is a consideration so inde- 
terminate and capricious, that the Court will not take 
that circumstance into consideration, when nothing ap- 
pears, from the settlement, of any agreement or con- 
tract that the husband should, in consideration of it, 
be the purchaser of, or intitled to the whole of his 
wife’s property^ or what she may in future become in- 
titled to during the marriage (/>). 

It is conceived that the cases, or at least the modern 
ones, authorise the above conclusions. I am aware, 
however, that in JBlois v. Hereford (r), a provision by 
settlement was made for the wife, and no notice was 
taken of her personal estate ; and yet a decree was made, 
in favour of her husband’s representative, against her 


(fl) For a form of such a settlement, see vol. 2, Append. 7. 
(6) 2 Atk. 448. (<?) 2 Veni. 501. 

VOL. r. 
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title by survivorship ; the Lord Keeper observing, that 
in all cases where there was a settlement equivalent to 
the wife’s portion, it was to be intended that the hus- 
^band was to have the portion, although there was no 
agreement for the purpose; But this decision was shaken 
by Lords Clommissioners Bathurst and Aston, in the 
case next stated, who observed that this was a strange 
report. And in Driice v. Dennison (d). Lord Eldon 
said, that according to the modem cases, it is esta- 
blished that the settlement, to be the purchase of the 
wife’s fortune, must either express it to be for that con- 
sideration, or the contents of the settlement altogether 
must import that, and plainly import it as mtuch as If 
it were expressed ; that such was the result of the 
cases upon the subject, and that it was not worth while 
to consider in what respect the older cases were un- 
satisfactory j involving inquiries not very easy to exe- 
cute. 

The case before the Lords Commissioners was to 
this effect (J)) : — The wife was intitled to a rent charge 
of 300/. under her marriage settlement, and she having 
survived her first husband, took another j but previously 
to the second, marriage a settlement was made, by 
which, in consideration of such intended marriage, 
and for providing and settling a competent jointure 
and maintenance for her, and for making a proper 
provision for the children of the marriage, certain 
estates were conveyed to trustees for those purposes. 
A further settleinent was made by the husband of 
4000/. The husband died before the wife ; at which 
time an arrear of 1098/. being due in respect of the 
rent-charge, a question arose, whether the wife was or 
not intitled to it ? And it was determined in her favour, 
as having survived her husband, upon the principle 


(a) C Vcs. 395. 


(i) Salwpy v. Salwey, Ambl. 692. 
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tjiftt n inere ^ettl^inent upon marriage was inauifilcient 
to raise a gifi to tho husband of his wife’s personal 
estate, but that in order to intitle him to it there mu^f 
be an agreement, either express or implied. 

In another case(<ap) it appeared that the wife had 
lands of- tlie value of 700/., and also ^00/. due to her 
upon bond» which at the time of her marriage remained 
in her brother’s hands. Her husband, before their 
marriage/ made a settlement, and in consideration (yf a 
considerable fortune and portion with his then intended 
wife, he granted, &c., but of what particulars her for- 
tune or portion coftsisted, did not appear by the settle- 
ment. The question was, whether the bond for 500/., 
being a chose in action^ and not called in by the hus- 
band during his life, was assets in equity to satisfy a 
debt of the husband, the wife having enjoyed the 
benefit of the settlement made upon her out of the 
husband’s estate, and whicTi would have been liable to 
the demand ? It was insisted for the creditor, that if 
the bond debt had been particularly mentiohed as part 
of the consideration for the settlement, there would 
have been no doubt of its being assets of the husband j 
for, in equity, the husband is a purchaser of it by 
making the settlement ; and that there was no dif- 
ference where the consideration was general of the 
wife’s portion, especially in this case, where she had 
nothing but lands besides the bond for 500/., so that 
the bond must be taken as the consideration of the 
settlement (there being none other), and the rather in 
favour of a fair creditor, who otherwise must lose his 
debt, and if no settlement had been made, might have 
had a satisfaction out of the lands. But per Parker, 
Chancellor, ** The case is so very clear that the widow’s 
counsel need not to argue it. In this case creditors 
cannot be in a better condition than the executor of 


T 


{«) Heaton v, Hassell, 4 Vin. Abr. p. 40, pi. 11. 
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the 4®btor ; and can it be imagined, that if another pet' 
son had been made executor to the husband, and such 
a person had filed a bill against the wife to compel her 
to assign this bond, tlpit the . Court would have decreed 
for the executor ? What the law gives the husband by 
the intermarriage is a good consideration for making a 
settlement ; but the 'husband^s * making a settlement 
does not vest in him the choses in action of his wife^ 
Unless it be expressly so agreed between the parties, 
and that appears to be part of the consideration of the 
settlement, for then the husband is a purchaser, and 
well intitled to them in a Court of Equity.*^ His Lord- 
ship, therefore, .decreed that the 500/. secured by the 
bond were not liable to the demand of the husband’s 
cr^itor. Again, 

The husband, having no property of his own, by anr 
obligation given by him to. trustees, reciting that his 
intended wife*s fortune amounted to about 500/., agreed 
to pay to her annually 10/. foV her separate use, and 
that if he survived her she should have the power to 
dispose by will of lOO/., her wearing apparel, watch, 
rings, and jewels ; but if she happened to be the sur- 
vivor, then he stipulated to leave her 2001., and all her 
w'earing apparel, &c. to be at her sole disposal ; and for 
better securing the premises, he agreed, upon request, to 
settle lands of the yearly value of 12/. The wife being 
intitled to a debt of 200/., secured by bond given to 
her dum sola, the question was, between the surviving 
wife and the residuary legatee of the husband, whether 
this bond debt, as a chose in action, and not reduced 
into possession by the husband, was the property of her, 
or of the residuary legatee? And Lord Talbot .die- 
termined. in favour of the latter (« ). 

It must be remarked upon the above case, that the 
husband settled nothing of his own, the provision was 


(/i) Adams v. Cole, Forrest, 168 . 
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entirely out of the wife's pro^rty, suid she agreed to: 
tske a part of it in certainty, rather than to run the 
risk of losing the whole by her husband's receipt of it 
during the marriage. Here, therefore, was a contract 
between them to divide her fortune in manner before 
mentioned, so that the husband became the purchaser 
of the bond debt for 200 /. 

In another case (a), a woman at the time of her mar- 
riage was intitled to dOO/. as a portion, in her brother's 
hands, secured by his bond : a settlement of a farm was 
made upon her fordier jointure by the'husband's father 
and grandfather, which settlement was expressed to be 
made in consideration of 100 /. paid to the grandfather 
as the wife's marriage portion, which was accordingly 
paid by the brother. Question, whether the wife, sur- 
viving her ^husband, was intitled to the remainder of 
the bond debt ? And tha Chancellor, on appeal from 
the Rolls, was of opinion in favour of the wife, unless 
it appeared upon a trial at law, which wps directed, 
that the husband was intitled by agreement to the re- 
maining SOO/. 

. This case is clearly distinguishable from Adams v. 
Cole : there it appeared from the recital •that the zehole 
of the wife's fortune was the subject of agreement ; 
here it is apparent that the husband stipulated for no 
more of it than 100 /.,’so that it remained as if no settle- 
ment upon the wife had been made. 

The following, although a particular case, still esta- 
blishes what has been before stated, that contract or 
agr^ment is necessary to intitle the husband to his* 
wife's choses in action. 

Upon the marriage of A with B, his wife, a settle- 
ment was made in consideration of the marriage, and 
as well of the then present fortune and portion of B, 


(o) Clelaiid V. Clelaiid^ Prc. Ch. 63. 
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tfg the covenants therein after contained to be per-> 
formed, and for settling a competent jointure upOn B. 
One of the covenants was by C, jB*8 mother, that she 
would pay to A 200//, as an addition to £*s fortune. 
The other covenant was by JB^s trustees, that C woUld, 
for the consideration aforesaid, during her life, or by 
her will, give or bequeath to her daughter jB, her exe- 
cutors or administrators^ or some child or children of 
B, money or lands equal to what C should give to her 
Other children. C left her a legacy and appointed her 
executrix. Part of C*8 residuary estate came to B by 
lapse, and B survived At her husband. Question, whe> 
ther the surplus of C*s estate that arose either by be- 
quest under C*8 Will, or by accidental intestacy, as by 
lapse, survived to the wife, or belonged to the husband ? 
which depended upon this, whether, under the above 
settlement, A was .to be considered as a purchaser of 
B*8€hoses in action which she might become intitled 
to during the marriage. And by Lord Hardwicke^ 
** The case and the .settlement are very particular. 
The consideration is not merely the marriage and 
present portion, but further also the covenants con- 
tained in such settlement. If the additional 200/. in 
the first covenant had not been paid at the husband’s 
death, his executors would be intitled* to it. The 
other covenant is veiy particular, and differs from the 
former as to the covenantees as well as to the persons 
to whom to be left. Here it is not only to the wife, 
but also to any child of the marriage. How, then, can 
say that by this covenant the husband is a, purchaser ? 
The mother might have left it to the separate use of 
the wife, or to any children of the marriage, which 
would have been a performance of the covenant, so that 
it is not a covenant inserted for the ben^t qf the hits- 
bandy but of the daughter, and the issue of the mar- 
riage. Since; then, she might have left it in this 
manner, and has left part to her daughter, and the 
other part has come to the daughter by accidenty and 
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na pontract to giro the husband a certain right in th^( 

«t all, it must be considered on the foot of a general 
legacy to the wife, abstracted from the contract ; not 
such as the husband would be intitled to in ail events 
by way of contract, but such as must go by the general 
rules of law and equity by survivorship, according to 
which, what the husband had reduced into possession 
will go to his executors, and the rest will survive to his 
wife (a)** 

In Burdon v. Bean (6), the wife being intitled to 
1000/. under her father’s marriage settlement, it was 
prior to her marriage settled thus ; 5001. of it were to 
be paid to the husband, and the residue to be settled 
upon herself and children. The wife being intitled to 
other property, no notice was taken of it in the settle- 
ment. The husband having become a bankrupt, the 
question was, whether she was intitled to a provision 
out of such other property as against the assignees, or 
was barred by the provision made for her by the settle- 
ment ? And Lord AlvanUy decided that the settle- 
ment did not bar her right to a provision out of her 
other property. The reason must have been, thqt 
1000/., part only of the wife’s fortune, were in con- 
templation of the parties when the settlement was 
made \ so that there was no contract or agreement 
that, in consideration of the husband’s relinquishing his 
legal power over 5001., part of such fortune, he should 
be intitled as a purchaser to all the residue of it, but 
to the 500/. only, remainder of the 1000/. to which the 
wife was intitled under her father’s settlement as 
above. 

In the case of Lady EUbanJe v. Montolieu (c), be- where the 
fore stated (d), it appeared that the settlement was not li“8lmndis 
intended to make the husband a purchaser of his wife s 


(«) (larfbrth v. Bradley, 2 Ves. sen. 675. (i) 2 Ves. jun. 607. 

(c) 5 Ves. 737. (rf) ytnie, p. 201. 
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future property, the provision made in it for her being 
upon the expectation that from circumstances to occur 
in the family there would be an opportunity for doing 
better for her at a future period. The wife, there-' 
fore, having, after the settlement,^ become intitled to « 
considerable share of personal property, the Court or- 
dered at her suit an additions! provisdon to be made 
for her and her. cliildren. 

In Druce v. Denison (a). Lord Eldon*s opinion 
coincided with the decision of the Master of the Rolls 
in Burdon v. Dean ; and his Lordship determined that 
a settlement by the husband, on his marriage with his 
wife, in the event of her surviving him, of considerable 
sums in government securities for her own use, with a 
covenant to secure to her an annuity for her life, did 
not intitle the husband to her. choses in action to which 
she was then intitled, as the,, settlement expressed or 
imported no agreement that by making such provision 
he should have them ; consequently they survived to her, 
outliving her husband. But he having by his will made 
bequests in her favour, and treated her choses in action 
as his own, and bequeathed them as such, as appeared 
from his books, and certain pampers which were given 
and admitted in evidence, the question terminated in 
that of election, so as to put the widow to elect whether 
she would give up her choses in action, and take under 
the will, or whether she would surrender.^ her benefits 
under that instrument, and retain her own property. 

Another case upon this subject is Mitford v. Mit- 
Jfird (Jt) : there it appeared from the settlement> that 
the wife had given up to her husband a considerable part, 
of her fortune, who in consideration of such fortnne 
covenanted to make a provision for his wife and chil- 
dfen : and Sir William Grant said, (what has been 
proved by the above authorities,) that the mere fact of 


(o) 6 Vcs. 385. 


(A) 9 Ves. 89. 
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a ig^tlement is not evidence that the husband b^sCme 
a purchaser of all the fortune that might qftervsarde 
come to the wife $ that the settlement in that case ap- 
peared to be in consideration of her fortune as speci- 
fied and described in the de|||i itself, part of which was 
settled and part paid to the husband, so that he could 
not be considered a purchaser of any thing more than 
the fortune she then had. 

- Consistently with this doctrine, his Honour decided 
the case of Cafr v. Taylor (o) .* there the consideration 
of the settlement was expressed to be the portion or 
fortune which the husband tvould have or receive upon 
Ids marriage. Xhe wife afterwards became intitled to 
a share in the residuary estate of an intestate, part of 
-which consisted of a bond debt due from the husband 
and his father. The husband having become a bank- 
rupt, the question was, whether the wife was intitled to 
an additional settlement out of the property accrued to 
her after the date of her marriage settlepaent ; which 
could not be, if, by such settlement, thq husband had 
purchased for his own benefit all subsequent property 
to which his wife might become intitled during the 
marriage. The JMaster of the Rolls decided, that as 
the settlement might be construed to . mean either the 
fortune which the husband would actually receive at 
the moment of the marriage, or the rights he would 
acquire by the marriage, and as the latter intention 
was nether expressed nor clearly imported in such 
settlement, its operation should be confined to the wife's 
property at her marriage ; so that her husband was not 
a purchaser of her after-acquired personalty, and con- 
sequently that she was intitled against his assignees to 
an additional settlement out of it. 


(o) lO Ves. 574. See Beresfbrd v. Hobson, 1 bfedd. S71 1 also 
the older cases upon this subject, Adams v. Pierce, S'?. Will. 1 1, 
hlarch V. Head, 3 Atk. 720, and Tomkyns v. liadbroke, 2 
sen. 591'. 
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Tha several cases last stated appear to establish the 
following propositions - 

lliat a settlement made before marriage in consi- 
deration of the wife's fortune, without saying more, in- 
titles the husband to aliyher then personal property, 
and not tor such which afterwards accrues to her. 

That if a part of her fortune only appear to be stipu- 
lated for, the residue which she then has, or what may 
afterwards accrue to her, will not belong to the hus- 
band. 

But when it appears from the settlement, that it was 
the agreement between the parties that he should not 
only have his wife's then present, but all her sub- 
sequently acquired personal estate, he will in such 
eases be intitled to the whole under the marriage con- 
tract (a). 

And that, in instances where any of the wife's choses 
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f» action are not purchased by the husband by settle- 
ment, they lyill be subject to her rights of survivorship, 
and of provision by settlement, which have been before 
considered. 

It must, however, be noticed, that when the husband 
is a purchaser by settlement of his wife's choses in actionf 
if the provision for his wife and- children be executory, 
L e. resting upon his covenant, then neither he nor his 
assignees will be intitled to recover them in equity 
until they have specifically performed the stipulations 
in the s^tlement (6) : but upon this subject the fol- 
lowmg distinction seems neceisarry to be attended to; 
viz. that if the covenant be future and contingent, as 
that his executors should, after his death, if his wife 
survived him, pay to her a sum of money, there, as the 


act to be done in perfonnaDce of the covenant is con<- 


’ |[o) See an agr^ment to that effect, contained in the fonn of the 
setUenent, No.' 7. in append. voL ii. (i) Pyke v. Pyk^ 1 Ves. 
sen.. 376, and see Lister v. Lister, 2 Vem. 68. 2. Freem. 102. 
Howman V. Ctnrrie, 2 Vcrn. 190. Holt v. Holt, 2 P. W. 648. 
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tingent, end may never happen, and his right to her 
choses in action by purchase under the settlement is 
immediate and absolute, the Court cannot postpone 
his title to receive them until he perform such an aot 
as he engaged to do by such<« covenant {a). But vrhen 
the husband’s covenant to pay or settle amounts to a 
present and certain obligation, as to do the act imme* 
diately or at a fixed period, then the wife has a Uen 
upon her own property for the consideration agreed to 
be given by the husband for its purchase, which must 
be paid or settled before the Court will take from her 
such property (h). 

We shall now proceed to the subject of the validity 
of an/e-nuptial settlements a^inst creditors and pur> 
chasers ; which is a requisite consideration, since if the 
provision made by the husband be taken away from 
his wife, his title as 9. purchaser to her equitable 
property must fail, aqd her rights in her own choses in 
action will remain the same, in regard to>him, as if no 
such settlement had been made. 


S. With respect to the validity of ante-nuptial settle- Seulements 
ments against creditors, &c., it is decided that a settle- 
ment, honA Jide made before and in Contemplation of against cte- 
marriage, is good not only against the husband, but 
against his creditors and subsequent purchasers. The 
efiicacy of the consideration of marriage is strongly de- 
monstrated in the following case 

At previously to and in contemplation of his marriage 
with jB, and in order to make a provision for himself 
and wife, and with a view of withdrawing out of the 
reach of his creditors a considerable part of his property, 
transferred at various times before the marriage into 
her name several sums of stock, and invested monies in 
her name ; all of which were stated not to have been 


(fl) Basevi V. Serra, H Ves.313. 3^Ier.674. (i) Mitford v. 

Mitfurd, 9 Ves. 96. 
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his own property, but that of other persons who had 
employed him as a stock-broker, and that the fact was 
well known to JB. The marriage took place in the 
year 1805, and between that year and 180^ preceding, 
various transactions took place between them by deeds 
and settlements, containing (as it was alleged) false 
statements of property belonging to B (which in fact 
never did belong to her), with the intent to defeat the 
husband’s creditors ; and that with the like view, sums 
in stock, amounting to 6S00/. annuities, were, in the 
settlement made shortly before the njairiage, recited, 
contrary to the truth, as belonging to her, and the same 
with other property were settled to her separate use 
for life, with an absolute power of disposition. Ji 
having survived her husband, his creditors attempted 
to defeat the above transactions and settlement upon 
the ground of fraud, but which, was not proved, and was 
denied by B,-—Sir William Grant (the then Master of 
the Rolls) deqided against the creditors, because it was 
immaterial whether the stock was, as recited, purchased 
with the wife’s money or not ; for, if it were the hus- 
band’s, he had a right to settle it in contemplation of 
marriage, which 'Settlement could not be defeated by 
his creditors ; and that the fact of his being indebted 
at the time, and of R’s knowing it, would not affect the 
validity of the settlements : And his Honour thought, 
that the mis-recital of the property being the wife’s, 
when it was her husband’s, did not necessarily imply 
fraud, since he might choose to adopt that mode in 
giving her the property (a). 

Fraud, however, will vitiate an ante-nuptial settle- 
ment; and we shall consider the subject when real' 
estates of the husband are settled upon his wife in con- 
sideration of his being intitled to receive her equitable 
property. 


IP 


( 0 ) Campion v. Cotton, 17 Ves. 263. 
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The statute'of the 27th of EUzaheth (a) arbids cqji* Sta tote ;^ 
veyances of lands, tenements, and hereditaments agaiott 
subsequent purchasers for a valuable consideration, general 
when a general power of revocation is reserved to the. 
settlor. And it was holdeg in St, Saviour^s case (ft), avoiding 
that notwithstanding the consideration of njarriage was 
a good consideration, yet if a power of revocation were of Irads 
annexed to the settlement, it was void against strangers. 

Hence it appears, that if such a power be contained 
in an ante-nuptial settlement of real property, it will 
be void against a subsequent purchaser ; and the effect 
will be the same, although the husband had released or 
extinguished his power before he made the subsequent 
sale (c). But the statute merely extends to ** lands. This statute 
tenements, and hereditaments,*' and not to personal 
estate. . somil estate. 

The valuable consideration mentioned in the act 
need not to be money. If, therefore, a person give 
up a right which hfe had for the property, such sur- 
render would be a valuable consideration within the 
statute (d). . ' 

When the power of revocation is not general and un- nor to powers 

* ^ or rcVocfltioH 

qualified, but the exercise of it is mad^ to depend upon with the con- 

the consent of other persons, then if such persons be in ®ont of other 

the interest or under the control of the settlor, the w^i^ey^he 

settlement will be void against a subsequent purchaser, ™derthein- 

as in Lavender v. Blackstone (e). There the husband the ^tlor, 

reserved to himself a power to make leases of all or miy 

part of the premises, with, the consent of A and. JB, 

trustees of his own nomination, for any number of 

years, with or vcithout rent ; and the Court held the 


(a) Chap. 4, sect. 5. (i) Lane, 21, 22. (c) 3 Bep..83, 

and Bullock v. Thorne, Moor’s Rep. 617. S. P. (d) Hill v. 

Bishop of Exeter, 2 Taunt. 69 — 83, and Ward V. Shallet, 2 < Ves. 
sen. 17. As to the persons who are considered purchasers so as to 
be intitled to the l^nefit of this statute, see Sugden on Powers, 
chap. 8, sec. 2. ' (e) 2 Lev. 146. * . . , 
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resenration to be fFauduIeut, by enabling him to defeat 
the settlement in toto; the restriction being nothing,^ 
as the trustees were of the' settlor’s own appointment^ 
and therefore to be presumed to act according to his 
wishes (fl). ^ 

But if the exercise of the power be made to depend 
upon the consent of persons not in the interest or under 
the control of the settlor, the settlement will be valid 
against a subsequent purchaser, as it was determined 
io. Buller v. Waterhouse (b')\ because such a case is 
not considered within the meaning of. the statute, the 
settlor not having the sole power of defrauding the 
purchaser by the exercise of the prior reserved power. 
Hence the usual powers in settlements to revoke the 
uses or trusts of the lands, for the purposes of sale and 
exchange, with a direction that the money should be 
paid to the trustees to be reinvested (c), will not avoid 
the settlement against a subsequent purchaser of the 
husband. Neither are powers hdnd. fide reserved to 
charge sums o^ money upon the estate within the letter 
or meaning of the statute (d). 

We must except, however, such powers of charging, 
&c. as are reserved fraudulently, as when the husband 
retains or reserves to himself so large an interest or 
power over the property aS to show the motive of the 
transaction to have been to defeat creditors or pur< 
chasers, for in such cases those powers will be con- 
sidered as amounting in effect to a power of revocation, 
and therefore invalidate the settlements containing 
them (e). 

Thus, in Tarhack v. Marbury (^), the defendant 
having reserved to himself a power during his life, to 


(a) See €^£ 11 ^. Stanhope, Gro. Jac, 454. (5) 3 Kcb. 751. 

Jones, 94. See Hungerford v. Earle, 2 Frecm. 120. (c) Doev. 

Martin, 4 Term. Rep. 39. (rf) Jenkins v, Ke\inis, 1 Lev. 150— 
153. (e) 3 Kcb. 527- 1 Atk. 16. (/) 2 Vcm. 510. 
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grant, alien, or otherwise dispose, at his will and 
pleasure, of the estate comprised in the deed ; the 
Court held, that as the defendant might have charged 
it to the full value^ the reservation amounted in effect 
to a power of revocation, and therefore that the settle-' 
ment was fraudulent. 

But it appears from the case of Jenkins v. Keymis (a). Contra, if 
before referred to, that if such a power to charge the 
property be fairly reserved, and, from the magnitude of mloiaabte. 
the sum when compared with the value of the estate, no 
presumption of fraud arises, it will hot defeat the settler 
ment at the instance of a purchaser. 

The subject next proposed to be considered was, 

II. Settlements made after marriage. 

1. The settlements which have been under con- Settlements 
sideration were those only that were made previously j^age. 
to marriage, at a period when the parties were able to 
contract with each other. If, then, as it has been 
shown, actual agreement or contract be necessary to 
give to the husband his wife’s choses in adtion, in conr 
sideration of the provision made by him for her, it ap- 
pears to be a necessary consequence, that a settlement 
made after the marriage by the husband upon his wife, 
even upon an accession of fortune to her (not given to 
her separate use and disposition), where the transaction 
is between themselves only, and no father, guardian, or 
Court acts for her, will not constitute the husband a 
purchaser of such additional fortune, but the wife’s 
title by survivorship will prevail. 

Thus in Lannoy v. Duke and Duchess of Athol (f), 
it appeared that the husband, by a second settlement, 
made during the marriage, in consideration of a large 
sum of money to which the wife became intitled upon 
her father’s death, in addition to securing a rent charge 
to her included in the first settlement, provided 6000/. 


('/) I Lev. 150— 152. 


(4) 2 Atk. 1-18. Ed. by Sanders. 
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for the portions of daughters in default of issue inalej 
so that there was no provision for the wife other than 
what she was intitled to under the first settlement. 
The wife having survived her husband, the question 
was, whether the second settlement intitled his repre- 
sentatives .to the accessional fortune of the wife ? . And 
Lord Hardwicke decided that it did not, first, because 
there was in fact no additional provision made for her 
by it, and that the portions for daughters had nothing 
to do with the general rule of a settlefhent equivalent 
to the fortune the father had with the mother. And, 
secondly, and chiefiy, as his Lordship expressed him- 
self, because there was no contract on the part of the 
wife, toho was herself incapable of contractings and had 
neither father nor guardian to contract for her. 

It is true that, in Sykes v. Meynal («), the second 
husband, after marriage, made a settlement upon his 
wife; and Sir Thomas Clarke decreed, that her husband 
was intitled by it to a mortgage debt owing to her, and 
not reduced into possession during his life, although 
she was the survivor. His Honour referred to two 
cases as warranting the decree,, one of which was that 
of Lannoy v. ^thol, just stated, but which, it is pre- 


(a) 1 Dick. 368. The wife was intitled to a mortgage under the 
will of her first husband. Her second husband^ after the marriage, 
settled on her for life, by way of jointure, lands valued at 400/. 'per 
annum. The settlement was recited to be in consideration of the 
marriage, of his love and affection for her, and of a marriage settle* 
ment previously made of lands belonging to her, and of a very con- 
siderable fortune had and received by him with her in monies and 
securities for money. After his death she entered upon the jointure 
lands, and she and her third husband continued in the possession of 
them. Reg. Lib. B. 1 762, fo. 440 ; the decree is entered under the 
name of Sikes v. Holden. The circumstance that the wife enjoyed 
the jointure expressed to be made in consideration of her fortune 
distinguishes this case from tha$ of Lannoy v. Duke of Athol, 
where no additional provision was made for her. The wife, electing 
after her husband's death to accept benefits given by the settlement, 
is of course bound to confirm it in other respects. 
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Burned, has a contrary tendency. The other case was, 
Jones V. Marsh (a\ which seems to be equally inap> 
plicable, the question in it beingj not whether the wife 
could contract with her husband to pass to him her 
chases in action, but whether a settlement upon her in 
consideration of an additional fortune comipg to her 
from her mother, was or was not valid against sub- 
sequent creditors of the husband. It is therefore pre- 
sumed, that notwithstanding Sykes v. MeynaU a set- 
tlement after marriage will not bind the wife, or intitle 
her husband to her choses in action^ except such set- 
tlement be confirmed by her after her husband’s death 
(which will be considered in a subsequent part of this 
work), or unless it be confinned under a decree in 
equity during his life, or another settlement directed 
and approved of, or except the contract were between 
the husband and her father, or guardian, or trustee 
acting for her, and the transaction were bond, Jide and 
equitable (Jj). 

The principle, I apprehend, is a general one, and 
not applicable to the particular case. It is this, that, 
considering the relation between man and wife, and 
the opportunities which he has of practising upon her 
affection and fears, so as to take undue advantage, the 
law throws around her a shield of protection, and dis- 
ables her from contracting personally with him relative 
to her property, except according to the forms which 
it has prescribed (c). 

This, however, must be confined to cases where the 
wife is not placed in the character of a feme sole in 
relation to her property, for in that character (as it will 
be afterwards shown), she may dispose of it as she 
thinks proper, and contract concerning it with her hus- 


(a) Forrest. 64. does not appear that the sanction 

of the nrife's father, guardian, or trustee, could give any additional 
effect to the settlement as against her in the event of her surviving. 
See Stamper v. Barker, 5 Madd. 157. ' (c) See 2 Vcs. Sen. 17* 

TOL. I. X 


But such a 
settlement 
will he valid 
if the wife, 
being the 
survivor, 
confirm it, 
or it be made 
by decree of 
the Court. 



306 


Settlements made 


As to vali- 
dity of posi^ 
nuptial set- 
tlements 
against cre- 
ditors^ bus- 
band^ &c. 

Such settle- 
ments will 
be binding ii 
made in pur- 
suance of 
articles or 
letters writ- 
ten prior to 
the marriage 


[Chap. 8. 


band, for liis and her benefit,, as she pleases, subject to 
questions of validity aiS to imposition, &c. as arise on 
the like transactions between man and man in general. 

To such the wife’s power only, it is presumed that 
Lord Eldon*s observation applies in Lady Arundell v. 
Phipps (a). In which case his Loi'dship, alluding to 
that of Dewey v. Jiayntun (J), said, ** From the only 
account I have had of this case, it appears to have been 
asserted that a husband and wife could not, after mar- 
riage, contract for a bond Jid£ and valuable consideration 
for a transfer of property from him %o her or trustees 
for her. The doctrine is not so either here or at law” 
The contract in both cases was a purchase by the wife 
with her separate property, or over which she had a 
sole and separate power of disposition, of ancient pic- 
tures, furniture, and other articles of great value be- 
longing to her husband ; and on the question of its 
validity against the husband’s creditors. Lord Eld<in 
expressed himself as above. 

2. This leads to the second consideration, viz. when 
a settlement made by the husband after the man*iage 
upon his wife and children, will or will not be good as 
against his creditors ; for such a settlement is obligatory 
upon himself, and all persons claiming as volunteers 
from or through him (c). 

It is scarcely necessary to observe, that when the 
settlement is made after, but in pursuance of written 
articles entered into, or letters written, hqfbre the mar- 
riage, such settlement is unimpeachable by any persons, 
whether they be creditor or subsequent purchasers ; for 
the contract of marri^^e is a 'valuable consideration, and 
establishes the settlement against every one (d) j but if 
the agreement hrfore marriage be terbal only, and the 
settlement after marriage be made in pursuance of it. 


(a) 10 Ves. 148. (6) 6 East, 257. (c) Watts v. Bulks, 

1 P. ^11. 60. Brookbank v. Brookbank, 1 £q. Ca. abr. 168. pi. 7> 
Bale V. Newton, 1 Vern. 464, (rf) Bovye’s case, I Ventr, 193. 
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whether such agreement will support the settlement 
against creditors appears to be undecided. It is how- But pre- 
ever presumed, that such a promise would not support ^^theprior 
the settlement against creditors, because the statute of agreement be 
frauds is express, that no action shall be brought 
whereby to charge any person upon any * agreement 
made in consideration of marriage, unless some memo- 
randum or note thereof shall be in writing, and signed 
by the party to be charged therewith, or some other 
person by him lawfully authorised («). ^gainst which 
enactment it is .conceived, that the doctrine of part 
perfoi'mance by the subsequent marriage could not be 
admitted to take the case out of the statute (A). 

Such appear to have been the opinions of Lord 
Thurlow and Sir William Grant., in Dundas v. 

Dutens (c), and Randall v. Morgan (^/). 


(a) 29 Ch. 2. c. 3. s. 4. * (b) 1 Vcs. Juri. 199. 3 Bro. C.C. K)1 . 

(c) But ill this caso^ according to Mr* Cox’s report, Lord Tliurlow 
was clearly of opinion, that a settlement made after marriage, in 
pursuance of a parol agreement before the marriage, was not to be 
rcckonetl fraudulent against creditors. See also I Strange, ‘ 237 . 
4 East, 207- In Dawson v. Ellis, 1 Jac. and Walk. .524, it was 
argued that if a man first contracts verbally to sell his estate to 
and then contracts in writing to sell it to D, and afterwards conveys 
it to Aj in pursuance of the first contract, A having at that time 
iioticii of tlic second contract, B would not he able to call on A for 
a conveyance. It was contended that the statute of frauds did 
not nullify the verbal contract, but only took away the remedy for 
enforcing it ; that it might therefore still be used for the purpose of 
defence, and that the circumstance of the second agreement lieing 
in writing gave it no superior equity over the first, wlicai the legal 
estate had been conveyed in pursuance of it. This reasoning was 
sanctioned by the Master of the Rolls : it derives support from 
analogy to the construction put upon the statute of limitations, 
which, though barring the remedy, leaves the debt subsisting for 
some purposes ; and also from the rule hitherto prevailing, that in 
cases within the statute of frauds, as well as in those within the 
statute of limitations, relief may be given, unless the objection be 


(rf) 1 \>s. Juu. 196. 2 Cox. 235. 12 Vcs* 67. 
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If indeed the husband have been guilty of J'raudy 
and the case does not merely rest on the parol promise, 
the fraud will ^^take the case out of the statute, and then 
the settlement will be obligatory (a) ; as if the husband 
secretly countermanded the instructions which he had 
given for 'drawing a settlement, and then induced his 
wife to marry him (Ji). 

And when the agreement before marriage rests upon 
letters or notes, the terms and obligations of the parties 
must appear from them, so as to manifest their inten- 
tions : this appears from the case of Randal v. Morgan^ 
before referred to, and the cases there collected. 

But when the settlement is after the marriage, and 
it is expressed to be made in consideration of the mar- 
riage only, the contract of marriage, being completed, 
ceases to be a valuable consideration ; such a settle- 


insisted on in the pleadings: if a verbal contract were merely 
void, it could not be the foundation of a decree. Since, however, 
it is now considered that the statute of limitations (Poster v. Hodg- 
son, 19 Vcs. 189), and as it seems the statute of frauds (Redding v. 
Wilkes, 3 Bro. C. C. 400. Rist v, Hobson, 1 Sim. and Stu. 543) 
may be taken advantage of by demurrer, it is perliaps doubtful 
whether this rule will be followed in all cases ; for no relief can in 
general be given at the hearing when the Bill is open to a demurrer 
on the merits as stated in it. And the tendency of late decisions 
has been to treat verbal contracts as void for all purposes, whether 
the parties do or do not object. Rose v. Cunnynghame, 1 1 Ves. 550. 
See Buckmaster Vi Harrop, 7 Ves.341. 13 Ves. 456. Gaskarthv. 
Lowther, 12 Ves. 107. In a recent case it appeared that a verbal 
contract was entered into for the sale of the next presentation to a 
living then full ; but it was not reduced into writing until after a 
vacancy had occurred by the resignation of the incumbent; the 
question was whether the transaction was affected with simony, and 
the Lord Chancellor said that it clearly could not stand, if there 
was no binding contract at the time when the vacancy occurred, and 
therefore declined to enforce it. Marquis Townshend v. Bishop of 
Norwich, l7th'Aug. 1821. Reg. Lib. B. 1820, fo. 1791. 

(«) Montacute v. Maxwell, 1 P. Will. 620. 1 Stra. 236. Prec. 

in Ch. 526. (A) 1 Eq. Ca. Ab. 20, pi. 4. Ch. Pre. 526. 1 Ves. 

Jun. 199. 2 Bro. C. C. 565. 
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incnt then is merely •voluntary ^ although the consider- 
ation is moral and meritorious. Against 'purchasers^ 
therefore, such a settlement is absolutely void, whether 
they had or had not notice of it at the times of their 
purchases ; for the statute of the 27th of Elizabeth, 
chap. 4i, malces all voluntary settlements null and void 
against purchasers for valuable considerations ; at least 
the cases have decided that it has such an effect (a). 

Thus in Buckle v. Mitchell (A), A made a voluntary 
settlement of an impropriate rectory upon his sister Ji, 
and her children^ A afterwards agreed to sell to C, for 
a valuable consideration, some of the tithes belonging 
to it, but died before the contract was completed ; C 
therefore filed his bill for a specific performance, against 
the persons claituing under the settlement. C had 
notice of the settlement at the time the agreement was 
made } nevertheless the jCourt decreed a performance 
of the contract, upon the principle that under the act 
of the 27th of Elizabeth, the settlement was absolutely 
void against C, a purchaser for valuable consideration (c). 

The act of the 13th of Elizabeth, chap. 5, does not But such vo- 
make void voluntary settlements against creditors; but 
merely declares, that a J'raudulent deed shall be void fraudulent 
against them. Hence it seems to follow, that although 
a man be indebted at the time he made a voluntary d'uors. 


(rt) Gooch’s case, 5 Rep. 60 b. Co^vp. 7 1 0. Evelyn v. Templar, 
'2 Bro. C. C. 14?8. Humphreys v. Moses, 2 Blackst. Rep. 1019. 
(A) 18,Ve8. Jun. 100. See also Otley v. Manning, 9 Hast, 59, 
where all the cases are considered by I^rd Ellenhorough ; and 
Pulvertoft V. Pulvertoft, 1 8 Ves. 84. (c) In a subsequent 

case. Smith v. Ghirland, 2 Mer. 1 23, it was held that the party who 
had made a voluntary settlement was not intitled to the assistance of 
a Court of Equity to compel the performance of a contract subse- 
quently entered into by him for the sale of the estate^ See Johnson 
V. Legard ; Sugden on Vendors and Purchasers, p. 570, 5th edition, 
in which case the decree has been reversed by the Lind Chancellor 
on appeal. 
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settlement, yet it is no further void on tliat account, 
than as affording a presumption of fraud (o'). 

This principle will serve as a guide to the und.er- 
standing of the cases, and the distinctions which have 
been made ; the conclusions to be drawn from which I 
shall endeavour to collect, and state them shortly. 

If the husband, when he makes the settlement after 
marriage upon his wife, be not indebted at the time, 
subsequent debts will not defeat it : upon this point 
Ijord Hardwiclccy in Townshend v. Windham (^), thus 
expressed himself ; “ If there be a voluntary conveyance 
of real estate or chattel interest by one not indebted at 
the time, although he afterwards becomes indebted, if 
that voluntary conveyance was for a child, and no par- 
ticular evidence or badge of fraud to deceive or defraud 
subsequent creditors, that will be good (c) 5 but if any 
mark of fraud, collusion, or intent to deceive subsequent 
creditors appears, that will make it void, otherwise not ; 
but it will stand, though afterwards he becomes in- 
debted (f/)**’ 

Upon this principle. Sir Thomas Tlumery M. R., 
decided the case of Batlershee v. Fari'ington (e), his 
Honour observing, that a voluntary conveyance by a 
person not indebted, was clearly good against future 
creditors. 

In that case the settlement contained a recital that 
it was made in pursuance of articles entered into before 
the marriage, but they were lost ; and whether the 
recital would be evidence against creditors, so as to 
establish the deed against tliem, was considered by his 
Honour, who stated the distinction to be, that against 


(a) lAtk. 15. liord Teynham v. Mullins, 1 Mod. 119. 2 Ves. 

Sen. 10. See also Partridge v, 6opp, 1 Eden, 163 — 166, and 
Holloway V. Millard, 1 Madd. 414 — 419. {b) 2 Ves. Sen. 11. 

(c) 1 Atk. 93. Middlecome v. Marlow, 2 Atk. 519. 2 13ro. C. C. 
90. (rf) 12 Ves. Jiin. 155. (c) 1 Swanst. 106 — 113. 
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all persons claiming under the settlor^ the recital was 
conclusive (a) ; but that it would be difficult to main> 
tain that a recital , in a ^os/-nuptial settlement of ante- 
nuptial articles, of the existence of which there was no 
distinct proof, would be binding upon creditors ; for 
that such a doctrine would give to every trader a power 
of excluding his creditors, by a recital in a deed to 
which they were not parties (b). 

If the husband happen to be indebted at the time of 
making the settlement, the principle of presumption 
before stated, furnishes the following distinctions ; — 

If his debts be considerable (c')^ and the effect of 
the settlement would be, if substantiated, to defeat 
the creditors of tlieir demands, then sucli -settlement 
is void as fraudulent, under the act of the 13th of 
JLlizahcih (of). 

But it would not be so, it is prestimed, if the debts 
were of inconsiderable amount ; because their existence 
furnishes no presumption of the settleincnt having been 
made with an intent to deceive and defraud creditors ; 
and common sense would revolt at a decision that a 
voluntary settlement made by a husband having a rental 
of 5000/. a year, should be void, if it happened, that 
when he made such settlement he was indebted in the 
trifling sum of 100/. This point came under Jjoi'd 
Akianlejf^ consideration in Lush v, Wilkinson (e). 

In that case, the husband, at the period of making 
the settlement, was indebted in two sums, secured by 
mortgages, and in about 100/. and no more, as appeared 
from the wife’s answer ; as also that none of such debts 
were owing at his death, and that he was neither in- 
solvent when he made the settlement, nor at his de- 
cease. This settlement was attempted to be impeached 
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(fl) See Willes's Rep. 11, 12; (d) See Anon. Free, in Ch. 

101. Wilson V. Pack, ibid. 297- (c) Twine's case, 3 Rep. 

8 1 6. (d) Beaumont v. Thorp, 1 Ves. Sen. 27. (®) S Vcs. 

384. See also 1 Madd. Rep. 421. , 
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by a subseqttent creditor, upon the ground of its being 
voluntary, and therefore void against creditors, the bill 
charging insolvency in the husband at that time, and 
that he was then indebted to several persons ; but 
which statetnents werer negatived by the widow as above. 
His Honour said, that in order for a subsequent creditor 
to obtain a reference for inquiry into prior debts, for 
the purpose of invalidating a voluntary settlement, he 
doubted whether such a reference ought to be made, 
except upon proof of one antecedent debt ; and he 
further observed, that in Stephens^ y. Olive^ Lord 
Kenyon seemed to think that without an antecedent 
debt proved^ there was no such right ; that a single 
debt would not do, since every man must be indebted 
for the common bills of his house, although he pay 
them every week, and that the validity of the settle- 
ment must depend upon this,r viz. whether the settlor 
were in insolvent circumstances at the time. The 
creditor’s bill was dismissed. 

^ebtsbe^on- Suppose the settlor to have been considerably in- 
siderable, if debted when he made the settlement ; if, however, 
such debts be firmly secured, as upon mortgages, the 
they wHl not mere fact of the husband being indebted, will not 
smleinent vitiate the settlement ; because the payment of the 
debts then owing, having been duly provided for, so as 
not to be evaded in any manner by the husband, tiie 
mere circumstance of their being in existence and un- 
satisfied at the date of the settlement, raises no pre- 
sumption whatever that such settlement was made to 
Noriftlie* evade or prevent the discharge of them (fl) j so also, 

presumptive fraud, from being largely in- 
thc payment dcbted, is repelled by the settlement itself providing 
of them. fQj. payment of the debts, such settlement will be 
good against subsequent creditors (^). 


(а) 2 Bro. C. 0. 90 . 92 , also see 1 Madd. 418. 

(б) 9 Vcs. 194. Nuun v. Wilsmore, 8 Term Rep. 521. 
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' It is presumed that subsequent creditors can only 
affect the voluntary settlement through the medium 
of debts owing by the settlor at the time when such 
deed was made. It is, therefore, a necessary conse> 
quence, that if the prior debts are such as would not 
defeat the settlement, subsequent creditor^ cannot by 
proof of them invalidate the deed. 

Upon this subject Sir William Grants in Kidney v. 
Coussmaker (a), thus expressed himself : ** Although 
there have been much controversy, and a variety of 
decision, upon the question whether such a settlement 
be fraudulent as to any creditors except such as were 
creditors at the time, I am disposed to follow the latest 
decision, that of ^lontague v. Lord Sandwich (A), which 
is, that the settlement is fraudulent only as against such 
creditors as were creditors at the time (c).’* 


(«) 12 Ves, 136—155. (5) Ibid.,p. 148. 

(c) This must probably be understood to mean that subsequent Rights of sub- 
debts will not invalidate the settlement, where it does not appear from sequent ere- 
other circumstances that the intention was fraudulent ; for the di^o^sa^inst 
authorities seem to establish that a voluntary settlement may be settlement, 
invalidated as well upon evidence indicating a* fraudulent object, as 
upon evidence of debts existing at the time, and that if it be found 
to be invalid upon either ground, the subsequent creditors are let in 
share the benefit of the decree. Walker v. Burrowes, 1 Atk. 93. 

Fitzer v. Fitzer, 2 Atk- 511. Taylor v. Jones, ibid, 600. Montague 
V. Sandwich, 12 Ves. 156 n. And see 2 Ves. Sen. 10. 2 Atk. 481, 

post. p. 317. In Lush v. Wilkinson, 5 Ves. 384, it was doubted 
whether subequent creditors could file the bill for the purpose of 
impeaching the settlement, but if they are intitled to participate in 
the property in the event of the settlement being found to be 
fraudulent, there seems no reason against their asserting this right 
as plaintiffs : and accordingly in Richardson v. Smallwood, Rolls, 1 7th, 

July, 1822, where the plaintiff had subsequently to the date of the ' 
settlement become a creditor by recovering damages for breach of a 
covenant in A lease previously granted to him by the settlor ; the 
suit was entertained. In that case the Master of the Rolls (Sir T. 

Plumer) observed that the statute declared the deed void as against 
those creditors whose actions, &c. were or might be hindered or 
delayed, and that created a question how far it applied to subsequent 
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Suppose the settlement to contain property merely 
which is not liable to the demands of creditors at law, 
as stock in the public funds. It may be asked whether 
such a settlement can be impeached by . any of the 
settlor’s creditors. The opinions of two modern judges 
seem to be, ,that the settlement could not be called in 
question by the creditors, because they could not have 
taken the stock in execution, at law, *in satisfaction of 
their demands (a). Justice, however, is in favour of 
the creditors ; and since, in the administration of assets, 
stock is subjected to the payment of debts by circuity. 


creditors : lie did not recollect any instance of validity being given 
to a settlement where the party was largely indebted at the time, 
and subsequent creditors had applied for relief. All the cases said 
that the deed would stand, if the party was not indebted, and if it 
was not fraudulent. Being indebted* was only one circumstance 
from which evidence of the intention might be drawn. But suppose 
a person indebted, to execute a conveyance, such that if those who 
were creditors at *the time complained, it would be void as against 
them : then if they were paid off and a new set of creditors stood in 
their places, would that make any difference ? Did it not hinder 
and delay them, and was it not void as against them ? If not, it 
would be easy to evade the statute : the party might pay off those 
to whom he was then indebted by borrowing of others. If the con- 
veyance could not be invalidated on the ground of the debts alone, 
the question would be whether it was made for the purpose of de- 
frauding creditors. No doubt, if the party was not indebted at th^ 
time, the onus of proving the fraud was thrown on the other side, 
for he might fairly intend to give away his property ; but still it 
might be fraudulent, as contemplating future debts. His Honour 
afterwards in giving judgment remarked, that if it was shown that 
the deed was one which as against any of the creditors could not 
stand, then the property became assets, and was applicable to the 
payment of debts generally: all the creditors would come in at 
whatever times their debts might have arisen : that was decided. 
His Honour was strongly inclined to consider the settlement 
fraudulent, but directed a preliminary inquiry as to the debts due 
at the time of its execution. 

(a) See Lord Thurloftos observations in Dundas v. Dutens, 1 Ves. 
Jun. 198. 2 Cox, 235. Also Lord Eldon’s in Kider v. Kidder, 

10 Ves. 369 ; and in Guy v, Pearkes, 18 Ves. 197. 
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probably, by the like mode or analogy, it may be effected 
in the present instance. Thus, the statutes creating 
stock, require a will disposing of it to be attested by 
two witnesses ; and if it’ be not so attested, they give 
it to the executor ; who, as executor, is held to take 
the stock, subject to all the demands af^cting the 
testator’s personal estate in general, consequently liable 
to the payment of his debts. May it not then be urged, 
in analogy to this, that as the husband, by the settle- 
ment, has altered the nature of the fund, and by vesting 
it in trustees converted it into equitable property, it 
shall, therefore, *in their hands, be liable in the first 
place to tlie just demands of the settlor’s creditors, and 
that to effectuate such purpose, the moment the fund 
becomes equitable, it shall be considered as bound to 
answer, with his other property, his bond Jide debts ? 
If this reasoning be admissible, then a settlement of 
stock only may be impeached by the settlor’s creditors, 
as it has been effectttally done in the two following 
cases. 

In Taylor v. Jones (a), the settlement, dated in 
lySdf, and made after marriage, upon the wife and 
children, was of 1733/. stock, which. were vested in 
trustees ; and in 174il the settlor gave warrants of at- 
torney to confess judgments against him, and his cre- 
«4i^ors granted him a letter of licence, subject to an 
agreement that it should not prevent them from pro- 
ceeding against his effects, but that it should protect 
his person. The Master of the Rolls decreed that the * 
settlement was void against simple contract creditors, 
and he ordered the trust stoc£ to be sold, and applied 
in discharge of those debts. 

In King v. Dupine (which shortly followed the last 
case, and is a decision by Lord Hardwiclce, and re- 
ported in a note by Mr. Sanders, in hjs edition of 
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<a) 2 Atk. 600. 
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Allans (a) ), A was intitled, after the death of J3, and 
C, the wife of JD, to the reversion of four exchequer 
annuities, which were vested in trustees^ under a decree 
of Chancery upon the above trusts ; so that A was but 
a cestuique trust in reversion. The plaintiff obtained 
a judgment against A, and filed a bill against A ^ the 
trustees, and others, and afterwards a supplemental bill, 
stating that z.Jiert^cias had been issued upon her 
judgment, and that the sheriff had seized the reversion 
qf the Jour exchequer annuities^ and had assigned them 
to Wt ib trust for the plaintiff : and after further stating 
circumstances which prevented the plaintiff from regi- 
stering the assignment, the supplemental bill prayed for 
a sale of the reversion of the annuities^ and payment of 
the judgment debt out of the proceeds. The trustees 
submitted whether the sheriff could seize the reversion 
of those annuities, and assign them, and whether the 
same ought to be sold. Tlie bills were taken, pro con-- 
Jessot against A, And as betweeu the plaintiff and the 
other defendants, LordUardwiclce ordered the trustees 
and TV. to assign all their reversionary estate in the 
Jour long annuities to the plaintiff, with proper direc- 
tions as to the removal of all obstacles to the registry 
complained of in the supplemental bill (3). 


(а) 2 Atk. 603j and Reg, Lib. A. 1744. fo. 91. See also HoriTv. 
Horn. Ambl. 79. 

(б) These cases have been much questioned. See the references^ 
ante, p, 314^ note a., and sec Grogan v. Cookc^ 2 Ball and B. 230. It 
is to be observed that the observations of Lord Thurlow in Dundas v. 
Dutensj ^PP^y ^ where the attempt was made to impeach the 
settlement while the settlor was living, and are founded on the cir- 
cumstance, that during his life the creditors could not by execution 
at law render the stock available to their demands. But after his 
death the case admits of different considerations : the stock, if not 
settled, would then become assets, and if the settlement had for its 
object to deprive the creditors of the remedies which they would 
otherwise have on the settlor’s death, it seems to come within the 
meaning of the statute. In these cases it does not seem to have 
been doubted that the words, goods and chattels, in the statute, com^ 
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It docs not seem necessary that debts owing by the Although the 
husband at the time he makes a voluntary settlement 
should be absolutely due, in order to enable such ere- they will de- 
ditors to defeat the deed ; but that debts then in con- 
tingency would have that effect. Thus in Rider v. 

Kidder (a), the husband, by settlement prior to his 
marriage, covenanted for payment to his wife, if she 
survived him, of 3000/. within twelve months after his 
death, &c. He, during the marriage, made a voluntary 
settlement upon another woman, and died ; and Rord 
Mldon is reported to have said, his opinion was, ** that 
the widoto would be a creditor under a marriage settle- 
ment that a fraudulent conveyance would affect.” 

But it is obvious that there must be a mistake in the 
arrangement of his Lordship’s words ; and that in order ■ 
to convey correctly his Lordship’s meaning the words 
ought to be thus transposed : “ my opinion is, the 
plaintiff would be a creditor \mder a marriage settle- 
ment that would affect a fraudulent conveyance,” e. 
a voluntary conveyance. 

In cases where the settlement may be avoided by A voluntary 
creditors, yet if their debts be afterwards paid, the 
deed will be good against the settlor, and all persons settlor and 
claiming as 'volunteers by or under him (V). In Curtis volunteers 
V. Price (c) Sir William Grant said, ** a settlement of under him. 
ih’s kind is void only as against creditors, but to the 
extent alone in which it may be necessary to deal with 
the estate for their satisfaction. To every other purpose 
it is good. Satisfy the creditors and the settlement 
stands.” 

Upon the principle of the mere circumstance of the It is void if 
settlor being indebted when he made the settlement templationoif 

after marriage not rendering such deed void, but as contracting 

debts. 


prised stock. See Brown v. Bellaris, 5 Mad. 53. Rex v. Capper, 
5 Price, 217. 

(a) 10 Ves. 360—370. (J) Hawes v. Leader, Cro. Jac. 270. 

(c) 12 Ves. 89, 103. S. P. Ezparte Bell, 1 Olyn. sod J. 282. 
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primdjhcie raising presumptive evidence of fraud, if 
the settlor be not then indebted, but becomes so imme- 
diately upon or shortly after the making of it, the in- 
tention of making it will be presumed to have been to 
defraud the subsequent creditors, which will therefore 
defeat the settlement (a), 

^ to the When the voluntary settlement upon the wife is of 
power of re- “eeal estate, if the husband reserve to himself a general 
vt^tion to power of revoking the uses and trusts limited and de- 
^ dared in it, that reservation will invalidate the settle- 
ment against purchasers for a valu^^ble consideration 
and statute and judgment creditors (6), as it will do 
in the instances of ante-nuptial settlements, which have 
been noticed in the first section. And it is presumed 
that voluntary settlements by a husband of his personal 
estate would be equally void against creditors upon 
presumptive fraud, if they contained the like powers ; 
since, notwithstanding the deeds, the husband would 
continue to have the absolute dominion over the settled 
property, and the reservations of such powers would 
raise a strong inference, that the motives or objects of 
the settlements, were to exempt the husband’s personal 
estate from his 'subsequent oljligations. It is conceived, 
however, that the effects of such j^owers upon the vali- 
dity of voluntary settlements would be subject to the 
like distinctions as were mentioned in the last section. ' 

But suppose no power of revocation to be expressly 
reserved in a voluntary settlement ; if, nevertheless, 
the husband retain or reserve to himself so large an 
interest or power over the settled personal fund as to 
show the intent of the transaction to have been to 
defeat his creditors, under the colour of a bond Jide 
settlement ; such reservation of power will be fatal to 
the instrument. 

Thus in Russel v. Hammond (c), it appears from the 


(fl) l Atk. 93. 2 Atk. 481. (A) 2 Vern. 510. (c) 1 Atk. 16- 
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last settlement mentioned in that case, that the husband 
reserved to himself and wife for life an annuity of 27^*» 
wliich was supposed to be the probable value of the 
settled estate. This Jjord Hardwicke considered to 
be a plain badge of fraud, and almost tantamount to 
a continuance in possession. He was, therefore, of 
opinion, that the creditors were intitled to be relieved 
against such settlement. 

Another circumstance which has been considered to 
invalidate a voluntary settlement as against creditors 
upon presumptive fraud is, when, notwithstanding the 
settlement puqiorts to be an absolute tranfer of personal 
property, the husband continues in possession of it; 
and, contrary to the transaction, is permitted to appear 
as the owner, and to obtain false credit (a). 

The rule was laid down by all the Judges in Jlaniford 
v. Bai'roxv (b\ to the ibllowing effect : that unless 
possession accompanies and follows the deed, it is 
fraudulent and void. * It is a consequence from this 
rule or definition, that if the possession of the husband 
be consistent with the settlement, there can be no fraud 
presumed from the circumstance of the settlor con- 
tinuing his possession, on account of which the deed 
can be avoided (c). 

Accordingly if the settlement of the husband’s per- 
se^&l estate were conditional, i. e. to take effect upon 
his being paid a sum of money ; and that payment or 
condition was not merely colourable (d) ; his continu- 
ance in the mean time in possession of the settled pro- 
perty would not avoid the settlement ; because by the 


Settlor’s con- 
tinuing in 
possession 
q/ier deed, 
unless con- 
sistently 
with it, will 
defeat the 
settlement. 


(u) Twine's case, 3 Rep. 8 6. Stone v. Grabbam, 2 Bulstr. 218- 
Edwards v. Harben, 2 Term Rep. 587- (A) 2 Term Rep. 594, 

in notis. (c) Kidd v. Rawlinson, 2 Bos.and Pull. 59. 

Arundell v. Phipps, 10 Ves. 139 — 145, et infra. Bucknal v. R<^- 
ston, Pre. Ch. 285. Cadogan v. Kennet, Cowp. 432, and Hasclinton 
V. Gill, 3 Term Rep, 620, in notis. (d) Griffin v. Stanhope, 

Cra Jac. 454. 
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But, al- 
though the 
possession he 
consistent 
ndth the 
deed, if made 
so for the 
purpose^ of 
mud, it will 
be void. 


terms of the deed he is not to part with the possession 
until the condition be performed, and according to the 
above rule the possession follows the deed (a). 

But it is presumed that if the voluntary settlement 
. appear to be so contrived that the possession of the 
property by the settlor shall be in conformity with the 
j deed, manifesting at the same time, the object to be to 
defraud subsequent creditors, and still to secure the 
^ possession of the property to the settlor, such settle- 
ment will be void against creditors (Ji). 

This, it is conceived, appears from* the case of Stile- 
man V. Ashdown (c). — There two purchases were made 
in the joint names of a father and his two sons. The 
father paid the consideration money, and afterwards 
died, having till that time continued in the possession 
of the lands, and from thence the possession was con- 
tinued by the two sons. The question was between 
the executor of the father’s judgment creditor and the 
two sons, who resisted the claim*, upon the grounds of 
the purchases having been made for their advancement. 
But Ijord Hardwicke decreed ,in favour of the judg- 
ment creditor, observing that this was a singular case ; 
that in other instances purchases as advancements had 
been generally made in the names of the children only, 
and then the possession of the father was considered as 
that of their guardians during infancy ; but that 
the purchases having been made in the name of the 
father as well as in the names of his two sons, they 
were joint tenants, and that such purchases did not 
- answer the -purposes of advancements, for it intitled the 
father to the possession of the whole until a division or 
severance, and by survivorship he might have become 
intitled to the whole ; and that the father had been in 
possession of the whole estate, and appeared the visible 


(<t) 2 Bulstr. 218. (b) Lavender v. Blackstone, 2 Lev. 146. 

(c) 2 Atk. 478 ; see also Christ’s Hospital v. Budgin, 2 Vem. 683. 
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owner, and the creditor would have been intitled to an 
elegit for a moiety. His Lordship, after noticing that 
a voluntary settlement by a person not indebted at 
the time, but made with a view to debts in futuroy 
would be fraudulent and void, said, he thertforc decreed 
the creditor, in this case, to be let in upon^the estates 
jointly purchased by the father and sons. His Lord- 
ship, therefore, must have considered the purchases, 
and the father's possession in conformity with the deeds, 
to be contrivances to defeat creditors. 

Settlements n^de after marriage, in pursuance of 
articles entered 'into before it, having been already 
noticed (a), it remains to be considered wlien settle- 
ments made after marriage upon the wife and children, 
not in consequence of ai'ticles, can be supported against 
purchasers and creditors on the ground of valuable 
consideration. 

It is the practice of almost every day for the Court Such settle- 

of Chancery to direct* settlements to be made upon the 

wife, and they are good, not only in equity but at law ; or for value, 

for in such cases the presumption oi fraud fails, and 8 ®®^ 

. ^ aj^ainst cre- 

the Court will support its own acts (^b). ditors, &c. 

If the settlement be made between the husband and 
the wife's friends on her behalf without that Court's 
intervention, in consideration of her father, or some 


^tlmr person, advancing a sum of money, such settle- 
ment, although made after the marriage, will be valid 
against creditors and subsequent purchasers, as a set- 
tlement made for a valuable consideration, and not 
within the two statutes of Elizabeth (c). 

And it seems that if the money bo not actually paid, 
but it be well and fairly secured to be paid, the effect 
will be the same. 

Accordingly, in a case (d) where Ay as daughter of 

• 

(o) Supra, p. 306. * (6) Ainbl. 121. Cowp. 432 — 436. 

(c) Colville V. Parker, Cro. Jac. 158. 2 Vcs. Sen. 309. 1 Atk. 1 90. 
(rf) Wheeler v. Caryl, Ambl. 121. Moor v. Rvcault, Pre. Ch. 22, 
S. P. 


As well 
where the 
consideration 
is secured to 
be paid as 
where it is 
actually paid. 


VOL, I. 
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And the* set- 
tlement will 
be good if all 
the wife's 
property be 
settled and 
the husband 
settle no- 
thing. 


And the 
Court does 
not weigh 
particular 
advantage on 
either side, 
if the settle- 
ment be just. 
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J5, was intitled to a moiety of 1S,000/. secured by 
her mother’s marriage settlement ; subject to the con- 
tingency of being -lessened by the birth of another 
daughter. ^ clandestinely married C, and afterwards 
jB secured A*s (3000/. upon his eslale^ and li made a 
settlement .upon h^\ The Court determined that the 
settlement was good against 13’s creditors. 

In Middlecome v. Maj'loiv (a) the wife was intitled to 
a leasehold estate, and a share of her father’s residuary 
personal estate amounting to 500/. The wife married 
during infancy, and lier husband afterwards by deed 
agreed with her father’s executors that the 500/. should 
be settled to her separate use for life, and then to the 
issue of the marriage ; and the trustees were empowered 
to advance to the husband as a loan .all or any part of 
the money. I'hc trustees lent to him all the money, 
and he became a bankrupt. ^ And at the suit of the 
trustees Lord liardtscicke allowed them to prove the 
500/. as a debt, although it was resisted hy the assignee 
under the commission upon the ground that the money 
was not advanced to the husband as a loan, but in pay- 
ment of the legacy, and receipts were produced under 
the husband’s hand for money due on account of the 
legacy, one of which was before the deed. And his 
Lordship observed that although the Court would not 
have directed that settlement if the husband had any- 
estate of his own to settle, yet it was pro])cr as there 
was no consideration on the husband’s side, and as the' 
Court would have done just the same thing upon the 
Master reporting this to be the circumstance of the 
case; there was, therefore, no pretence to call the 
settlement unreasonable. His Lordship added, that 
the Court never weighed nicely what would be the 
particular advantage on one side or the other under a 
settlement, f it he just in general (/>) ; and he said. 


(rt) 2 Atk. ijl!). 


(4) 8 Term Kcp. 529. 
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although, after the execution of the deed, the receipts 
were given as for a legacy, yet they must be taken to 
be upon the footing of the deed of trust. 

It has been before noticed («), that the Court of An accession 
Chancery will order an additional settlement to be th/wffc*is^ 
made upon the wife on an increase of fortune falling good consi- 
to her, which settlement will bind both creditors and such 

purchasers of the husband. The effect will be the a settlement, 
same if such settlement be made between the husband 
and the friends of the wife, and be not a colourable, 
but a /)ond Jirle transaction. 

Thusf^) the wife of having a contingent in- 
terest under a bond given by B on the niarriage, but 
no judgment entered up nor any trustees added for hei’, 
had also a lease of the corn-meter’s olficc left her by the 
will of her father, whose executor yiiouid not consent 
to the husband’s sale of, it, unless he made a further 
provision for her. But on a meeting with h.er friends 
she agreedi that upon*scttlonient of part of the money 
arising from the sale for her separate nse during JJ’s 
life, and afterwards for the children of the marriage, 
she would part with her interest under the bond, and 
that the other part of the money should go to the hus- 
band, who afterwards became a bankrupt. The as- 
signees attempted to set aside this arrangement. But 
BorjJi Ilardxdcke supported the transaction, because 
there was a clear consideration arising from the wife 
and her friends, which was the parting with her con- 
tingent intei’est under the bond, which he considered 
she might do, the transaction having been between her 
and her husband with the privity and consent of her 
Jriends. His Lordship then said, that this considera- 
tion took it out of tiie statute of Klizabetht in respect settlement, 

of creditors, and that, as to the statutes of bankruptcy, from its mag- 
nitude, must 

- j \ not a|mear 

to be 

(/r) Antc^ p. 296, and see 5 Ves. Juu. 10 Ves. 574, dulent. 

(&) Ward V. Shallet, 2 Ves. sen. 16; see also Jones v. Marsh, For- 
rest 64. Brown v. Jones, 1 Atk. IS8, 

Y 

1 . 
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The consi- 
deration 
may be the 
relinquish- 
ment of any 
valuable in- 
terest by the 
wife. 


as her join- 
ture. 


or dower. 


they did not extend to cases where there was a con- 
sideration. If, therefore, the father or collateral re- 
lation advanced a sum of money by way of new portion, 
in Consideration of which the husband made a new 
settlement, it would be good against the creditors 
under the commission, unless pt'oved that the settle- 
ment vastly exceeded the consideration, so that from 
the inadequacy a collusion or fraud was intended on 
the creditors. 

As the advancement of money on behalf of the wife 
for a settlement, will make it good against creditors, so 
the giving up of any valuable interest by her in con- 
sideration of the settlement after marriage will support 
it against creditors and subsequent purchasers, because 
such a settlement docs not class among those that arc 
voluntary, but amongst such as arc made for a valuable 
consideration ; in fact the wife herself becomes a pur- 
chaser for herself and family. 

In the las,t case the wife gave lip a contingent interest 
under a bond, and in Cottle v. Fripp(^a')f the wife 
being intitled to ajointure of 4<0/. a year, relinquished 
it by fine after the marriage in consideration of a bond, 
and a judgment confessed by the husband to her 
trustee to settle lands upon her of that yearly amount ; 
the Court decreed that the bond and judgment were 
intitled to precedency of the husband’s other creditors. 

So also in Lavender v. Blackstonc (b)y the Court 
said, that if the wife had joined with her husband in the 
fine (by which she would have been barred of doxver^, 
it might have made the settlement after marriage to be 
of good consideration, which otherwise was merely 
voluntary. 

It seems that the provision made by the husband 
for his wife may in its creation be voluntaiy and void 
as against creditors, and yet become afterwards binding 
upon them. 


(«) 2 220 , 


2 IjCv. 147- 
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Suppose him, then, to give a bond to a trustee to pay 
a sum of money within six months to be settled upon 
his, the obligor's, wife and family. This is a good bond 
against himself, but it may be defeated by his creditors : 
also suppose the six months to elapse, and that the' 
husband, instead of paying the money, gives another 
bond to the trustee in consideration of being allowed a 
further period for payment of the money, and of the 
surrender of the first obligation ; it is presumed that, 
in analogy to the case ex parte Berry («), the second 
bond will not oqly be binding upon the husband, but 
also upon his creditors ; and upon this principle, that 
the first bond, although voluntary, (it being good be- 
tween the parties, and upon which the obligor might 
have been compelled by legal process to have paid the 
money), having been surrendered for another security, 
the forbearance and surBcndcr constitute such a valu- 
able consideration, as to make the transaction binding 
upon the husband's creditors. The transaction, how- 
ever, must not be fraudulent, for if the original design 
of the parties in thus giving, accepting, and surrender- 
ing the securities, was an attempt to create a valuable 
consideration by trick and contrivance, it would taint 
the whole transaction and prove ineffectual. 

If the wife enjoy property to her own separate use, 
am^ subject to her own separate and absolute disposi- 
tion, and she give any part of it to her husband, or 
charge it for his use in consideration of a settlement 
after marriage, she will be a purchaser of the pro- 
vision, and the settlement will be binding upon his 
creditors and subsequent purchasers. 

Thus, in Lady Arundel v. Phipps (ft), the wife had 
a general power of appointment under her marriage 
settlement in default of issue male (of which there were 
none), of certain estates belonging to her-own family. 


Instance of 
a voluntary 
f>ofr-nuptial 
security 
being, by the 
substitution 
of anotlicr, 
rendered 
valid against 
creditors. 


Relinquish- 
ment of pro- 
perty of 
which wife 
has the ab- 
solute dispo- 
sition, is a 
valuable con- 
sideration. 


(o) 19 Ves. 218 . 


(*) 10 Vcs. 140. 
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and comprised in the settlement, with the ultimate 
limitation to her own heirs. She, dealing with such 
her separate estate, contracted with her husband for 
the purchase from him of several paintings, drawings, 
engravings, plate, jewels, &c. by providing out of her 
estates, after the survivor’s death, for payment of several 
of his debts, amounting to 12,000/., and releat\ng him 
from a considerable debt aflbcting such estates, and 
which had been borrowed for him, and by resettling 
the estates as therein mentioned, and which matters 
were effected by her exercising the above power of ap- 
pointment. The husband, on his part, assigned to 
trustees for his wife the paintings, drawings, &c. The 
question was, whether this pos/-nuptial settlement was 
valid against the husband’s creditors. • The husband 
it seems continued in possession, but which appeared 
to be unavoidable, and was not inconsistent with the 
deed, since his possession must be considered as that of 
the wife, the trust being to permit her to use and 
enjoy, &c. And Lord Eldon expressed his opinion 
that, if the wife’s purchase were hona JidCy it was of no 
consequence whether it was before or after marriage ; 
that the mere circumstance of the possession of chaltelSy 
however familiar it might be to say that it proved fraud, 
amounted to no more than that it was prima jheie 
evidence of property in the man possessing them, imtil 
a title not fraudulent were shown under which that 
possession had followed. 

The case was never decided in equity, though much 
discussed both there and at law (a). At law the set- 
tlement, under all the circumstances, was found by a 
jury to be ftaudulent, but not to the satisfaction of 
Lord Eldon, who intimated, that if the property sold 
to the wife bore any reasonable proportion to the value 
of the 12,000/., the settlement would be good if de- 


{//) 6 257 . 
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vested of circumstances of fraud. He therefore di- 
rected an issue to the Court of Common Pleas, the 
trial of which, I believe, was prevented by the com- 
promise of the suit. 

What is a reasonable proportion or value between 
the thing given or paid, and that settled in consideration 
of it by the husband, is a calculatiim and result de- 
pendent upon each case in connexion with collateral 
circumstances. The question is incapable of a general 
definite answer, and when the Court is unable to draw 
the conclusion , "after weighing all the circumstances, 
the fact must be ascertained by a jury. This alone can 
be affirmed, that if the settlement be just in general, 
the Court does not weigh with exactness the ])articular 
advantage gained on the one side or the other; but 
that if the disproportion be so groat as would strike 
any man of common sense with the inadequacy between 
the settlement and the price given for it, then such 
circumstance will raise so violent a presumption of 
fraud as to vitiate the transaction, and let in the hus- 
band’s creditors. 

III. The husband has sometimes claimed his wife’s 
personal estate after her death, when by settlement, &c. 
it was ultimately limited to “ her next of kin,” or ** to 
her next of kin or personal representatives,” or “ to 
hM- relations.” But it has been determined against 
his claim, upon the principle that such expressions arc 
to be regulated by the statute of distribution («), which, 
by the word “ kindred,” mentioned in it, means only 
persons related to the intestate by bloody one of which 
the husband is not ; so that whether the limitation in 
a settlement be as above, or the wife, under a power 
contained in it, appoint to her next of kin, &c. (&), 
without further addition or explanation, her husband 


which if the 
Court can- 
not deter- 
mine^ iniist 
bo leh to a 
jury. 


Husband’s 
title under 
description 
of his wife's 
" next of 
hin/' &c. 


(a) 22 and 23 Car. 2 , c. 10. 


(A) 14Ves, 382. 
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surviving her will be unable to make a title to the pro- 
perty under such a description (a). 

This subject was so settled by Lord Rosslyn, in 
Watt V. Watt(V)\ whose decree in that cause was 
adopted and followed by Sir William Grants the late 
Master of the Rolls, in the modem case of Bailey v. 
Wright (c). 

There, by the marriage settlement of Samuel Bailey 
and ikf. Orrell^ '^QOl, (the latter's fortune) were settled 
in trust to place 500^., part of that sum, at interest, 
and to pay such interest to M. Orrelljbr her separate 
use during the joint lives of her and her husband ; and 
if she survived him, the trustees were to pay to her the 
5001 . ; but if she died before him, then to pay it as 
she should have appointed ; and in the event of no 
appointment, in trust for the next of kin or per- 
sonal representatives of the said M. Orrell.** The 
trusts declared of the 200/., remainder of the 
were to lend, it at interest to the husband upon his 
bond during his life ; which interest he was to retain 
or be paid, and the capital was to be paid to his wife, 
if she survived him, but if he were the survivor, then 
according to his wife’s appointment ; and if she made 
none, then in trust ** for the next of kin or personal 
• representatives of the said M. Orrell” No property 
of the husband was included in the settlement. 'Hie 
wife died without issue, and without having made any 
, appointment, and her husband claimed the funds 
against her sister under the above ultimate limitations. 
But Sir William Grant decided against the husband’s 
claim, upon the intention appearing on the settle- 


(a) As to thq construction of limitations of this kind, see Smith 
V. Campbell, 19 Ves. 400. Pope v.- Whitccombe, 3 Mer. 689. 
Brandon v. Brandon, 3 Swan, 312, andpos^, chap. 14. sec. 5. 

(d) 3 Ves. 244. («•) 18 Ves. 49. 
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ment. His Honour said, ** had it been meant that 
the husband should take by surviving his wife, the ex~ 
pression was quite obvious, that, in that event, and in 
default of appointment, the whole of the two sums 
should be paid to the said S. Hailey for his own use ; 
that both husband and wife are mentioned by their 
names wherever they are spoken of in the settlement ; 
but that they had a view to uncertain persons who 
could be designated only by some general description ; 
that it seemed hardly conceivable that in a marriage 
settlement a limitation to the wife’s ‘ next of kin’ can 
be introduced except for the purpose of excluding the 
husband \ and that if the intention was to exclude him 
by the first words ‘ next of kin,’ he could not be let 
in under the subsequent words ‘ personal representa- 
tive ; ’ — that whatever the latter words might mean, 
standing by themselves, ^hey could not as used in this 
case take from the first words the sense which they 
properly had, and w*ero here obviously^ intended to 
bear.” The husband’s bill was dismissed 'with costs. 

It occurs, from the attentive consideration of the 
above judgment, that cases may happen where the hus- 
band may be included under a general disposition by 
his wife to her “ next of kin,” &c. although in a legal 
sense he does not strictly answer the description. Sir 
William Grant has said, as before appears, that under 
these words in a marriage settlement, such an inter- 
pretation could scarcely be made ; the reason is, that 
from the inference deducible from the circumstance of 
the husband being a party to it, the intention was that 
the husband should take no other interest in any event 
than what is expressly given or reserved to him by the 
deed. The same inference seems to arise, and to be 
equally applicable, when by the settlement the ultimate 
limitation of the property is reserved or 'given to the 
wife’s “ legal personal representatives,” or to her ** per- 
sonal representatives,” for by these terms the intention 
must have been that those persons only should have 
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the property who could claim it in their own rights, 
viz. the wife’s next of Mn^ which restricts the above 
expressions^ as it has been observed, to kindred or 
relatives of her own blood and family («). But this 
construction or interpretation is not irrefragable ; it 
may be repelled by the intention and effect of the whole 
instrument. Accordingly, Lord Mldon, in Garnck 
v. Camden (^), a case upon a will, said “ that it was 
competent, and required from the Court, to look 
through the whole will, and to see whether, from the 
whole, an intention was manifested tq include the xvife 
among those who were to be taken more strictly as 
next of kin, a description prima facie excluding her ;** 
and his Lordship observed, that upon the following 
words, ** to be divided as if I had died intestate,” the 
words next of kin” being omitted, might, upon the 
whole, admit, or even authorise or require, such a con- 
struction as to let in the widow. If so, the same words 
used in the wife’s will made under a power, or similar 
words in a bequest to her, must also intitle the husband 
to a share. But it is to be observed, that in these 
cases the widow or husband do not take under the 
statute of distribution, but as personw designates in 
the will under the intention there manifested : such in- 
tention sometimes enlarging the usual acceptation and 
effect of the words used, so as to let in those pensons 
not strictly answering the description, with those who 
do so ; and at other times restricting the legal import 
of the expressions, so as to exclude some of the persons 
who might otherwise have taken under them, as an- 
swering the description required by the statute. The 


(a) See Lord Alvanley’s reasoning in Bridge v, Abbott, 3 Bro. 
C. C. 224 ; also Jennings v. Ghilliinorc, and Long v. Bladcall, 3 
Vcs. 146, 4*86 ; and Ix»rd Cranley v. Hale, 14 Ves. 307. Horse- 
man V. Abbey, 1 Jac. and Walk. 381. Wellxnan v. Bowring, I Sim. 
imd Stu. 24. (Jb) 14 Vcs. 382. 
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decisions below referred to (a) will more fully illustrate 
these-obscrvations. 

.When, however, th,e ultimate limitation of personal 
property is made to the exeoutors or administrators of 
the wife, if the husband be appointed her executor, or 
he administer to her, he will be inti tied to it, as re- 
presenting her, and as answering the description in the 
iustrument (^). 


Having now finished the first general division of the 
treatise, we shall next proceed to the consideration of 
“ The rights acquired by tlie wife in the real and per- 
sonal estates of her husband, and her power over the 
fonuer.” 


(a) Grocn%vood v. Greenwood, 1 Bro. C. C. 32 m not is. Wim- 
bles V. Pitcher, 12 Ves. 433 ; and C^otton v. Scaranck, 1 Madd. 45. 
Most of the cases are collected and stated in the Law <if Le- 
gacies,” 1 voLp# 120 to p- 130. 2 £/d. (6) 15 Ves. 537. 
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CHAPTER IX. 


THE RIGHTS ACQUIRED BY THE WIPE IN HER 
HUSBAND’S REAL ESTATES, AND HER POWER 
OVER THE SAME. 


By the intermarriage the wife becomes intitled to an 
estate for life, upon surviving her husband, in a third 
part of all such estates of inheritance of which he was 
solely seised during the coverture, and to which any 
issue she might have had might by possibility have 
been heir. 

Tliis interest of the wife is termed her Dower, and 
is the provision which the common law has made for 
her support, and the nurture and education of the 
younger children (a). We shall, therefore, proceed to 
the consideration of this right of the widow, under the 
title 


DOWER. 

In treating upon the subject, the same method will 
be pursued which has been adopted in the first division 
* of the work, by considering it under the following heads 
or sections : 

I. TVho are intitled to dower. 

II. Of what estates and interests. 

1. OJ'what estates. 

2. Of the widovds election between two estates 
or interests. 


(a) Gilb. ** Dower,” 363. Co. Litt. 30. 2 Black. Comm. 130. 



Sect. l.J 


Do'wer. 


833 


3. As to her right to endowment of improve- 
mentSy and when intitled to more than one- 
third of tfie estate for dtmer. 

4). The necessary seisin of the husband ; and 

5. Of the issue as to dower. 

III. Assignment of dower. 

1. When to he made. 

Q. Tty whom. 

3. In what manner ; and the remedies for, 
excessive assignments. 

4. Effects of' assignments in regard to the 
hushand^s incumbrances. 

IV. Widow* s interest^ rights^ and powers, in respect 

of her estate in dower. 

V. Remedies for obtaining dower. 

\. In a Court qfl^aw ; ami 

2. In a Cour^ of Equity. 

I. Who are intitlell to dower. 

In order to intitle a woman to this legal provision, f ““t- 

she must answer the description of a lawful wife. Mar- 

riage, therefore, must have been legally solemnised 

between persons competent to enter into the contract ; 

for a husband’s second marriage during the life of his 

first wife, will not intitlc the second to dower ; and 

th^ law is the same if a wife take a second husband 

while the first is living, because such marriages arc 

void ; so that the second wife in the first case, and the 

wife in the second, are not lawful wives («). But if* Distinction _ 

the marriage be not actually void, but voidable, and it tet^en 

continue undissolved by sentence during the husband’s a marriage 

life, his widow will be intitled to dower ; since it is too voidable. 

late to apply for the avoidance of the marriage afler his 

death (i). Thus, in RenningtorCs case (c), the widow 

• 

• i 

(a) Moor, 226. Perk.,.8cct. 304. (d) Moor, 225. 228. 

Wickham v. Enfield, Cro. Car. 352. Co. Litt. 33. (c) Noy’a 

Rep. 29. 
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Evidence of 
marriage. 


by Bishop’s 
certificate. 


When by a 
jury. 


Marriages on 
elopements 
to Scotland 
valid. ^ 


claimed dower. It was urged against her demand, that 
she was niece to her deceased husband’s- first wife ; but 
the objection did not prevail, since there was no divorce 
during the husband’s life. 

When in a writ of dower the legality of the marriage 
is the point in issue, and it was celebrated in this 
country, no evidence is admissible upon the subject 
but the certificate of the Bishop of the diocese where 
the marriage was solemnised (a). This certificate, when 
granted, is final ; it cannot therefore be replied to (A). 
Hence the Bishop need not to certify -the day or place 
of the marriage (c). His general certificate of the 
parties having or not having been legally married is 
sufficient (cf) ; the forms of which and of the pleadings 
may be seen by referring to the books mentionod in 
the note (c). But if the marriage be celebrated in a 
foreign counti*y, and consequently out of the jurisdiction 
of the temporal courts of this kingdom, in such cases, 
since those Courts cannot compel a return to a writ 
directed to tlie Bishop, the legality of the marriage 
must, therefore, of necessity be tried by a British jury, 
** If,” said the Court, in llderton v. Ilderton (y'), “ the 
trial cannot be hy certificate, we lay it down as a pro* 
position fundamental and incontrovertible, that the 
trial is to be by the country j and for a reason that is 
unanswerable, that there may not be a failure of justice.” 
— In that ease the marriage took place in Scotland, and 
as the subject under consideration was fully and ably 
discussed, it is worthy of the particular attention of the 
reader. 

It is proper to consider, as connected with the present 
subject of inquiry, the validity of those marriages where 


(o) 2 Burn Ecd. Law, 486. Dj-er, 368 b. (i) See Harg. 

Law Tracts, 452, and Robins v. Criitdiley, 2 Wils, Rep. 122. 
(c) Cro. Car. 352. (d) Dyer, 368, 5. * !) Rep. 19, b. (e) Co. 

Entr. 180, 181. Rast. Ent. 228. 1 Bro.Ent. 201. Rob. Ent.240. 
(/) 2 Hen. Black. Rep. C. P. 159. 



Sect. 1.3 


Do'wer. 


335 


the parties elope, go to Scotlandy many there, and 
return immediately afterwards. To form a rational 
judgment upon this matter, it is necessary to ascertain 
what the law was previously to the passing of the mar> 
i*iage>act («), and whether that statute made any altera- 
tion in this instance. 

Before that act, the age required by the common law 
to render obligatory a marriage between two persons, 
was that of fourteen in the male, and of twelve in the 
female (Ji), If they had attained those ages, the law 
considered them eompetent to enter into the marriage 
agreonmnt without the consent of any persons : these 
Vvore the ages of legal discretion. The common law 
even permitted them under those ages to contract Ibr 
a future marriage, from which however they were al- 
lowed to dissent when they arrived at such ages of dis- 
cretion (c). The laws qf England and Scotland con- 
curred in the above particulars, and the law of Scotland 
still continues the sande (d) ; so that, whether in Eng- 
latid or in Scot/andf if the male had attained to fourteen 
years, and the female to twelve, their marriage would ^ 
have been legal and binding without the consent of any 
one. This liberty having been- found inconvenient, the 
marriage-act was passed, which renders void all mar- 
riages in England of persons by licence under the ages 
of tyenty-owe, without the consent of the fathers of the 
minors ; or, if dead, of the guardians lawfully appointed 
by them ; or if there be none, then of the mothers^ if 
unmarried ; or, if dead or married, then of guardians 
to be appointed by the Coui't of Chancery. The statute 
does not require consent to the marriages of minors 
after due publication of banns ; the legislature having 
considered that, from the publicity of the notice, &c., 
it was in the power of the parents, guardians, or friends 


(a) 26 Geo. 2. c. 33. (i) Co, Litt.. 79. (c) Litt. sect. 104. 

(rf) 1 Ersk. Prin. of the Law of Scotland, 62. 
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of the infants, to prevent such marriages if they were 
improper. The act in conclusion declared, that nothing 
in it should extend to Scotland. It is obvious, then, 
that the act introduced a new rule in regard to the 
marriages of minors celebrated in this country but 
with respect to those performed in Scotland f they being 
eaecepted, the rule of the common law remained as to 
them : therefore, as before the statute, the marriage of 
a male of the age of fourteen years, with a female of 
the age of twelve, was good ; so, as it seems, it will be, 
since the act, if it be solemnised in Scotland according 
to the law of that country. Hence it appears, that the 
opinions of writers upon the law of nations, against the 
validity of marriages between the subjects of one state, 
in another, to which they went to evade the laws of 
their own, are not applicable to the present subject (a) ; 
for here there is no evasion, no breach of any law^, — 
not of the marriage-act, because marriages in Scotland 
are excepted, — nor of the common law of Englandt 
since, prior Ito that statute, such marriages here were 
valid. There is, therefore, no principle, as it would 
seem, upon which these marriages can be considered 
illegal. Their validity, however, rests not solely upon 
the strength of the above obsei*vations ; for it was 
decided in Compton v. Bearcrojly on appeal to the 
delegates (i), that a marriage in Scotland between two 
Unglish subjects, the appellant under age and having 
eloped with the respondent without the consent of her 
guardian, was a good marriage. 

This being the solemn decree of the proper and 


(a) Huber, ad Pand. lib. 1. t. 3, De oonflictu Icgum, sect. 8. 
(b) 1 Dec. 1768, and briefly stated in Bull. N. P. 113, and in 
2 Hagg. 443, '<4^4. See also Dodson's Reports of Sir William Scott’s 
Judgment in Dalrymple v. Dalrymple. S. C. 2 Hagg. 54. The 
same point is said to have &een decided in Brook v. Oliver, Rolls, 
1759, and Bedford v, Varney, Chancery, 1 7C2, cited 2 Hagg. 376, n. 
and the question is now set at rest. 
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highest jilrisdi^ion over the present subject, has, as it 
is conceived, settled the law in favour of those niarriag084 
To which may be added, the opinion of Lord Mldon in 
e.r parte Hall (a). In that case, the pa^cs eloped 
and were married in Scotland^ the wife being then 
under age. Previously to a re-marriage in England^ it 
was agreed between the fathers of the husband and 
wife, that they should make mutual settlements upon 
their two children, which were effected by A the hus- 
band's father executing a bond before the second mar- 
riage, securing an annuity to the wife, and by B the 
wife's father agreeing to pay an annuity to the husband, 
and which was regularly discharged. A was solvent 
when he executed his bond, and paid the annuity till 
shortly before he became a bankrupt. Lord Eldon 
supported the bond of A against his creditors, under 
the above circumstances, Jbut delivered an opinion which 
could only have been pronounced upon the supposition 
of the marriage in Stotland being valid ; ** for," said 
his Lordship, ** the settlement after the* marriage in 
Scotland not being an/c-nuptial, the re-celebration of 
the marriage in England could not have supported the 
bond as given for a valuable consideration or, in other 
words, since the marriage in Scotland is a legal and 
binding marriage, the bond could not be supported 
agaipst the creditors if it had depended upon the fact 
of having been given in contemplation of a marriage 
between the husband and wife, because that ceremony 
had been previously effectually pei’formcd in Sdatlandt 
so that the obligation was voluntary, as having been 
made after marriage (^). 

With respect to the marriages of English subjects. Marries of 
celebrated va. foreign countries, it may be considered 

that, if they be duly solemnised according to the laws foreieiv 

Gountiies 

! valid, if , 

made acoord- 

, , . iag to the 

(fl) I ves. and Bca. 1 12 — 1 14. (ft) Upon the subject 6f laws of those 

these settlements, see chap^ 8. sect. 2. countries. 
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of thow <^ui|tn ^8 Where the p4^ties happen to be^ they 
will be good (a), and ihtitle thA widows Uf dower (A), 
The validity of one of those piarriages was recently 
litigated in the Consistory Court (c). The suit was 
instituted by the Honourable Octavia SpinelV, Princess- 
dowager of Butari in Sicily, commonly called LAdy 
Herbert, against Robert Henry "Lord Herbert, son of 
the Earl of Pembrolcc, for a restitution of conjugal 
rights. The parties were married clandestinely at 
Palermo in Avgust 1814 . The marriage was proved 
by the priest who solemnised it, and that it was per- 
formed according to the rites of the* Roman Catholic 
Church of Sicily, The parties were not minors when 
the ceremony took place. Sir William Scott observed, 
that it was established by law, that if a marriage was 
valid in the country where it took place, according to 
the rites and usages of that counti'y, it was a good one 
here ; that it was so held upon a sort of Jtts gentium ; 
for, however naked the forms might be, however meagre 
in substance; provided they conformed to that standard, 
the canonical law recognised them as perfectly valid ; 
that the evidence in this case had established the cer- 
tainty of these forms having been complied with, and 
the opinions of several judges in Palermo annexed to 
the papers before the Court clearly determined the 
validity of the marriage, although a clandestine one. 
He therefore decided according to the prayer of Eady 
Herbert, and decreed Lord Herbert to receive her as 
his wife with conjugal afiPection, and to certify to it by 
the first day of Michaelmas term that he had complied 
with the Court’s injunction (cf). 


(a) Dalrymple v. Dolrymple, ub. aupra. Scrimsliire v. Scrimshire, 
2jSagg. 395. Middleton v. Janverin, 2 Hagg. 437 ; and see Ambl. 
303. 1 Atk. 50. (6) Ilderton v. Ilderton, 2 Hen. Black. 145. 

(e) Herbert v. ‘Herbert, 30th April, 1819. 2 Ha^. 263. 3 Phill. 59. 
(d) With respect to the validity of foreign marriages, and some 
other points connected with the law of marriage, see the Addenda, 
at the end of vol. 2. 
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'By tile common laW, nrhich difiered from the civ0. Marriages 
the manage of ah idiot or lunatic was consider^ valid, 
and consequently the^wife intitled to dower. Sut it 
is now settled that ah idiot cannot marry, as being 
incapable of entering into any contract pro dtfectu 
animi (a), , 

{[And for the same reason lunatics are incapable of 
marrying, except during lucid intervals; and their 
marriages, as well as those of idiots, are absolutely 
void (A).] 

And it is provided by the statute of the 15th Geo. II. 
c. 30, that the marriages of lunatics and persons under 
phrenzies (if found lunatics under a commission, or 
committed to the care of trustees by any act of Parlia- 
ment), before they are declared of sound mind by the 
' Lord Chancellor or the majority of such trustees, shaH 
be void. • 

[[By the statute of the 51st Geo. III. c. 37, the 
provisions of this act are extended to Ireland. 

And these statutes render the marriages in question 
void, although they may have been contracted during 
lucid intervals (c).[] 

Before leaving the present subject, it will be proper Of natural 
to observe that natural children have been held to be 
within the marriage-act (ji). If the decision had been 
the reverse, then even in England the marriage of a 
natural child, an infant, would have been good, if, 
being a male, he were then of the age of fourteen 
years, and if a female, of the age of twelve (e) ; and in 
that case the titles to dower, curtesy, &c. would have 
attached, as in the usual instances of marriage between 
adults. There is, however, a difficulty attending the 
marriage of a natural child, an infant, which does not 


(a) Morrison’s case coram Detegat. 1745, cited 1 Hagg 417. See 
2 Phill. 19. (5) Turner v. Mayers, 1 Hagg. 414. Browning 

V. Reane, I Phil. 69. (c) 1 Hagg. 417. 26 Oeo, II. c. 33. 

(e) 1 1 East, 21. 
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occur in the instance of a l^itiniate child; a mmor. 
This d.ri8es from his character as such in tlic view of 
the law ; for he being considered by it as nulUusJilius, 
is presumed to have no father or mother to consent to 
his marriage ; consequently his fUarriage by licence with 
the consent of either would not be a compliance with 
the marriage-act, and therefore void (a). He will labour 
under the same disability if his putative father were dead, 
having by will appointed a guardian for him ; for such 
person would not be his guardian duly appointed as 
required by that statute, since a putative father is not' 
authorised by the act of Charles the second (/>) to ap- 
.point a guardian for his natural child (c). The methods, 
therefore,. Uy which the marriage of a natural child can 
.be legally solemnised, .are either after the publication 
of banns, or after the appointment of a guardian for 
him by the Court of Chanc|;ry, which would be a com- 
.pliance with the marriage-act.; and then the miuTiage 
might be performed under a licence with the consent 
.of such guardian. 

Femc-alicn If the wife be an alien, she will be excluded fikmi 
dower, except, she be Qjueen-consort or be married by 

to 4ower. licence of the king for by policy of law no alien is 
^capable of holding lands (d) Tlius, if a man mariy 
■an alien and then dispose of his lands, and his wife is 
made a denizen and her husband dies, she will^not be 
intitled .to dower out of the estate sold ; because deniza- 
tion has no retrospect, and her capacity to be endowed 
originated in the circumstance of denization alone. Hie 
law would have been otherwise if the wife had been 
naturalised^ for naturalisation unqualified has reference 
to the day of the party*s birth, and places him or her 
in most respects in the same state as if actually bom 


{a) Priestley v. Hughes, 1 1 East, 1 . Horner v. Liddiard, 1 Hag^. 
3.37- 12 Car. II. c. 24, s. 8. (c) Ward v. St. Paid, 

2 Bro. C. C. 583. Horner v. Liddiard, Dr. Croke’s Rep. 180. 
1 Hagg. 31-9. 2 Black. Comm. 131. 
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within the king's aHei^aiicfe (<3t). But by a specidi'Act 
of Parliament^ not printed, it is provided, that thence- 
. forth all women>nliens, who should be married by licence 
of the kii^, should be intitled to dower in the same 
manner as IhigHrii women (£). 

The widow must be of the age of nine years at her llieneces- 
husbaird's death, or she will not be intitled to dower. 

The reason assigned is, quia junior non potest dotem 
pyomererij neque virum sustin^e (c), and therefore 
cannot have an heir who may inherit the estate : but 
' this doctrine of ronage is applicable to the wife only ; 
for although the husband be under the age of nine 
years at his death, his wife having then attained that 
age, shall be endowed (c/). It is not necessary that 
the woman should be nine years old at the time of 
marriage ; for if she were then of the age of seven 
years only, and survived pine at the husband's death, 
she would be intitled to dower, the law supposing her 
capable from that period of having heritable issue. 

Accordingly, if A marry B, of the age of seven 
years, and alien his lands of inheritance, and B arrives 
at her nhith year; and then her husband dies, she will 
be intitled to dower of the lands alicned.(c). 

As the wife will be intitled to dower at so early an 
age as nine years, so she will be intitled to dower how- 
ever far advanced in years she may bo at the time of 
her marriage, because the law cannot fix upon the pi’e- 
cise period when her capability of having issue deter- 
mines. Sir Edward Coke mentions an instance of a 
woman having a child after she attained her sixtieth 
year(/). 

II. Of what estates and interests. 


(a) Co.' Liu. 33, and see chap. 1, sect. 1. (6) Co. Litt. 31 6, 

note 9. (c) Litt. sect. 36. Co. Litt. 33. 1 Roll. Abr. 675. 

(d) Co. Litt. 33. (e) Co. Litt. 33. (/) Co. Litt. iV a 

and 5. 1 Roll. Abr. 675, pi. 10. 
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1. It has been observed that the widow is intitled 
by the common law to be, endowed of a third part of 
all the freehold lands and tenements of which Her hus- 
band was solely seised in. fee simple or fee tail at any 
time during the coverture, and to which any issue she 
might havje had might by possibility have been heir (a). 

To what es- Accordingly, dower may be claimed out of all corpo- 
real hereditaments, and out of all incorporeal heredita- 
ments thatr savour of the realty, i. e, which issue out of 
corporeal ones, or which concern or are annexed to, or 
may be exercised within the same, as rents, estovers, 
common appendant, or in gross (if certain), advowsons 
whether appendant or in gross (£), fairs, bailiwicks, 
profits of a park-keeper, profits of courts, tithes, woods, 
mills, piscaries, tolls arising from public navigable 
rivers (c), and the like («^). But if a common be sans 
7iombre, i. e. without stint, ^he wife shall not be en- 
dowed ; for as the heir would have one portion of the 
common, and the widow another, and both without 
stint, the cbmmon would be doubly stocked, which 
would be inconvenient (e). 

In Stoughton v. Leigh (jf ), a question arose upon the 
widow’s title to .dower of mines. They were numerous, 
consisting of lead, coal, and minerals ; some of them 


(ii) 2 Black. Comm. 131. Litt. sect. 36*-^53. Perk. sect. SOI. 
Fitz. N, B. 147. (£) Cro. Jac. 621 • F. N. B. 148. c. Co. 

Litt. 32 a. Ibid. 32 b, note 2. (c) Buckeridge v. Ingram, 

2 Vcs. jun. 652, 663. This case related to a share in a navigation 
constructed under a private Act of Parliament. The shares, in 
undertakings of this description, are usually declared to be personal 
property, by the Acts under which they are carried on. But, in the 
absence of an express enactment to that effect, they possess the 
qualities of real estate. Thus, shares in the New River Company 
are real estate. Dry butter v. Bartholomew, 2 P. W. 127. (d) 2 

Black. Comm.* 131. Perk. sect. 342-:— 347. Co. Litt. 32. (<?) 2 

Black. Comm. 132. Co. Litt. 32 a. Perk. sect. 341. Godb. 21. 
(J') 1 Taunt. 402. 
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being in the husband’s own lands, and others of theol 
in the estates of other persons ; but of which latter 
mines he had the grants in fee. Some of the mines 
had been let by him to tenants ; and of all those mines 
in the hands of himself and his lessees, some had been 
worked during his life, and others not ; and of those 
which had been wrought in his lifetime, some were dis- 
continued to be so from his death. The Court was of 
opinion that the widow was dowable of al^the mines 
and strata of lead or lead ore, in the lands of other 
persons, which l^d been opened and wrought btfore 
her husband’s death, and in which he had an estate of 
inheritance during the marriage ; and that her right 
to endowment had no dependance upon the subsequent 
continuance or discontinuance of working them, either 
by the husband during life, or by those claiming under 
him since his death. TJic Court was also of opinion, 
that such right of the widow was in no degree affected 
by leases made by her* husband during the marriage ; 
but that if any of the existing leases for years were 
made by him before the coverture, then the endowment, 
if made of the mines, ought to be of the reversions, 
and of the rents reserved by such leasos as incident to 
such reversions ; in which case the widow would be 
bound, so long as the demises continued, to take her 
sliarq^ of the renders, whether pecuniary or otherwise, 
according to the terms of the respective reservations ; 
but that she was not ddWable of any of the mines or 
strata which had not been opened at all, whether in 
lease or not. 

It was adjudged at the ‘period when castles were 
built and hqlden for the protection and defence of the 
kingdom, that they should not be subject to dower; the 
law in this instance preferring the public good to private 
individual claims. Also if a messuage or dwelling house 
were caput comitatus sive baronicct the widow was not 
intitled to dower; but this doctrine extends only to 
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bttroniti by tenure^ and not to mere titular baronies 
created at this day (a). 

Of a mere annuity granted to the husband and his 
heirs, the widow will not be intitlcd to dower, because 
it. is a personal demand only, a mere charge upon the 
person of tlic grantor, and docs not- issue out of any 
lands or tenements (^) ; as in the instance of the l|us- 
band being possessed of a rent granted to him out of a 
subsisting rent or duty, whicli was the case pf the Earl 
{\f Stafford y. Buckley (c) ; or in the instance of the 
husband being possessed of a yearly sum payable out of 
the Post'OlHce revenues, which was the case of Lady 
HoUlemesse v. the Marquis qfCarmarthent before Lord 
Thurkm (</). 

It may happen from the nature of the property and 
the different kind of remedies giyen for the recovery of 
it, that it will be considered .either a real or a personal 
inheritance, at the election of the heir, so as to place 
the widow’s right to endowment in his power. 

Thus of a rent-charge, the widow is prinut Jacie 
intitlcd to be endowed ; but if before distress and 
avowry made her husband die, and the heir brings a 
writ of annuity, (a mere personal remedy,) and recovers 
judgment in it, or proceed no further than filing a de- 
claration, the heir’s election is bound, and the rent- 
charge will be converted into a mere personal anpuity, 
in which the widow cannot claim dower, for the lands 
are for ever discharged froid the real remedy by dis- 
tress. But nothing . short of the heir’s election in a 
Court of Record, by suing out this writ and recovery, 
or declaring in the action, or distraining and avowing 
for the rent, can fix the nature of the property, and 


la) Co. li^t. 31 d. Oeravd v. Gerfurd, 1 LordRayn. 72. 3 Lev. 
401. 1 Salk. 54. 253. 5 Mod. 64. 12 Mod. 84; Skinn. 59. 

Oimb. 352. Holt. 260. (5) Co. Litt. 32. (c) .2 Ves. sen. 170. 

Aubiii V Daly, 4 Burn and Aid. 69, (d) 1 Uro. C. C. 377. 
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defortnihe the widow's right to dower : so that if before 
such declaration or avowry by the heir, the widow 
recover judgment against him in a writ of dower, her 
right to dower will be unalterably established (a). 

{|The right to dower may also depend on the election 
of a third person. If, previously to the title of dower 
attaching, the husband h^ by contract given to the 
tenant or another an option of purchasing the estate, 
the exercise of that option, either before or after the 
husband's death, will convert the estate into personalty, 
and defeat the vddow’s right to endowment (6)«3 

f When real estates are purchased for the use of a 
commercial partnership, and paid for out of the funds 
of the partnership, and conveyed to one of the partners, 
he will have both the legal and equitable interest in his 
share, and his widow will therefore be intitled to dower 
out of that share, unless the nature of the agreement 
between the partners under which the purchase is made 
be such as to give to Ihe property the character of per- 
sonalty. If the estate purchased be conveyed to the 
partners as tenants in common, the right of their 
widows to be endowed out of their respective shares 
will depend upon the same question. * With reference 
to this question it has been decided, that if there be 
an agreement between the partners that on the disso- 
lution of the partnership the land shall be sold^ that 
agreement will convert it into personalty (c). It 
seems to be doub^ul whether, in the absence of such^ 
agreement, the circumstance that the land was bought 
for the purposes of the partnership will alone convert 
it, as between the representatives of a partner. In 
several cases it has been held, that the share of a partner 
in real estates thus purchased passed to his real rqirc- 


(а) Co. litt. 144 6. Pitz.*N. B. 162 a. Co. Litt. 1 45. 

(б) Sec 7 Ves. 43C. Townlcy v. Bcdwdl, 14 Ves. 591. 

(c) Thornton v. Dixon, 3 Bro. C. C. 19. Itiplcv v. Waterworth, 
7 Ves. 425. 
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sentaffcives {d ) : and ii| confonnity with these decisions 
the IjOid Chancellor observed^ that in cases where per- 
sons engaged in partnership have bought freehold 
houses, the difficulty of disentangling and arranging 
property of di6ferent natures, partly personal and partly 
real, had never, except by the effect of the contract 
or the will, been held sufficient against the heir (6). 
However, the Lord Chancellor is reported to have held, 
that real estate, involved in a partnership concern, was 
to be considered as personal (c) ; and in another case, 
he is said to have decided against the heir on that, 
ground (^/) ; but it appears uncertain whether it was 


(a) Thornton v. Dixon, ui. sup. Bell v. Phyn, 7 Ves. 453. Bal- . 
main ▼. Shore, 9 Ves. £00. (£) 1 i Ves. 666. (e) Sellcrig 

V. Davies, 2 Dow. 242. (d) l^wnshend v. Devayncs, 30th 

June, 1812. Montagu on Partnersliip, vol. i. notes, p. 97. In tliis 
case, freehold paper-mills and premises had been purchased for the 
use of the partnership in which the testator was engaged. It was 
stated by Devaynes, his partner, that, by a memorandum of agree- 
ment between them, on the death of either, the survivor was to 
have the option of purchasing the share of the deceased, as it then 
stood, and he proposed to buy the testator's share : the executors 
accordingly agreed td sell it to him for 47001. The suit was insti- 
tuted by the executors against Devayncs and the heir at law for a' 
specific performance of this agreement, and praying that the heir 
might join in the conveyance. The first decree pronounced at tlie 
Rolls directed a specific performance without prejudice to the claim 
of the heir. A subsequent order was made, by which (in conformity 
^with the principle of the previous cases) R was referred to the 
Master to inquire the circumstances under which the premises were 
purchased and held, and how much, if any, of the 4700/. arose 
from sudi port or ports of the premises as was or were personal 
estate, and whether the testator entered into any agreement for the 
sale of the premises, which was binding on his heir at law. The 
Master reported that 1300^., part of the 4700/., arose from personal 

estate, and that no binding agreement for a sale had been entered 
into by the testator. He stated that the memorandum alluded to by 
Devaynes had not been found. It appears probable,however,that some 
such document was afterwards discovered ; for> by the decree, the 
Lord Chancellor, upon hearing the exceptions, and upon reading the 
affidavit of H. Cooke and the draft of the articles thereiu referred 
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intended in these cases to decide the general questioiiy 
his Lordship having, on a subsequent occasion, spokcai . 
of it in terms implying that he considered it to be still 
doubtful (a). 

The cases referred to above agree, that real estate 
purchased by a partnership is to be treated as part of 
the joint effects as between the partners : and it may 
therefore be inferred that' it will, with the other joint 
property, be primarily liable to the payment of the 
joint debts as between the representatives, and that if 
the heir or widow of a partner be intitled, their right 
can attach only on the surplus. 

Where real estate was purchased for the purposes of 
a partnership, and paid for out of the joint effects, but, 
by the agreement between the'partners, it was to be- 
come the separate property of one of them, to whom 
it was conveyed, and he was to be a debtor to the 
partnership for the purchase money, his wife was held 
intitled to dower of the whole (&).3 

2. Having spoken of the widow’s title to dower as Election of 
depending upon the election of the heir, we shall next of 'two^ee^* 
consider in what instances the law obliges the widow to tatcs. 
elect dower out of one of two estates, to both of which 
her title to dower attaches. 

In the instance of an exchange^ the widow will nqt As in ex- 
be dowable both of the lands given and taken in ex- 
change ; but she must elect dower out of one of tho 
two estates (c). So also if a husband seised of a rent- Alsobctween 
charge in fee purchase the inheritance of the lands out 
of which the rent issues, the widow must elect of which 
she will be endowed (d). And if the husband make a 


to, which were admitted to be read by consent of all parties, declared 
that the whole of the sum of 4700/. was part of the personal estate 
of the testator. Reg. Lib. B» 1811, fo. 1248.. 

(a) 1 Swan, 508—52 1 . (6) Smith v. Smith, 5 V’es. 1 89. 

(c) Co. Litt. 31 6. Pwk. sect. 319. F. N. B. 149, N. 

(d) Perk. sect. 320. 
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feofiineiit in fen, reserving a sent, she must' elects to be 
endowed either of the lands or of the rent ; and if she 
make choice of the former, she shall hold them dis- 
charged of the latter (a). But if there be lord and 
tenant by fealty, and the lord mairies, and then the 
'tenancy escheats to him, and he enters and dies, his 
widow cannot elect between the seigniory and the 
tenancy ; because the seigniory, by •the accesidon to the 
lord of the tenancy, necessarily became extinct; and 
his widow receives no injury, since she will be intitlcd 
to dower of the lands escheated (b). -If, however, all 
or any part of the lands had been assigned to her in 
dower, and they were afterwards recovered from her 
by an elder title, then the seigniory would be revived 
for her, either wholly* or in part, according to the 
extent of her title to dower in the lands so recovered (c) ; 
for if this were not so, the wido,w would be deprived of 
dower in toto, 

([And if the tenancy, instead of escheating to the 
lord, is purch&sed by him, his widow shall elect whe- 
ther she will be endowed of the seigniory or of the 
tenancy (d).3 

The period foy the wife to make election is at her 
husband's death, and not sooner ; and in consequence 
it has been determined, that if she and her husband 
exchange her lands for others, and then they convey 
away by deed and fine the lands taken in exchange, 
she will nevertheless be at liberty to enter upon her 
bwn estate after her husband's death (cj. Upon the 
same principle, if the widow's right to dower attach upon 
two estates, but in one of whi^h alone she is intitlcd to 
be actually endowed, as in the instance of an exchange, 
before mentioned, and she and her husband convey 


(a) Perk. sect. 324. (&) Perk. sect. 321. See chap. 1, 

upun Curtesy, p. 15, where this subject is more fully explained, 
(c) Perk. sect. 320—321. (d) Pork. 320. - (je) Anon. 

1 Leon. 283. 
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away by fine the estate taken by him in exchange^ flihd 
die, his widow may claim dower out of his estate giveil 
in exchange ; bec4t|se she having a right to elect her 
dower out of eit£!^r of them upon the death of her 
husband, and since the fine estops her from claiming 
it in the on^ she may resort to the other (a>). 

3 . When additions or improvements have been made 
upon the lands previmlsly to the assignment of dower, 
distinctions have been established in regard to the 
widow*s right of being endowed of them. The di- 
stinctions arc tl\,e8e : 

If the heir after the husband's death improve the 
estate, as by building or draining,. &c., or if the pro- 
perty be more valuable by other means at the time of 
the assignment of dower than at the husband's decease, 
his widow will be intitled to have her dower of the 
lands so improved and become more valuable, without 
any allowance to the heir on either of these accounts ; 
because by the death* of her husband her title to dower 
was consummate, and she was intitled to an assign- 
ment of it immediately afterwards. Since, therefore, 
she is intitled to such advantage, equal justice requires 
that she should bear a proportion of the loss in an un- 
avoidable diminution in the value of the lands inter- 
mediate the death of her husband and- the assignment 
of l^er dower. In such an event she can claim nothing 
from the heir in respect of such decrease, except it was 
occasioned by his own voluntary misconduct, as by com- 
mitting waste ; and in that case she would be intitled 
to a compensation in damages (^). 

But the case is different when the improvements or 
the increase in value of the estate take place during the 
life of the husband, before his widow's title to dower 
was complete, since a like adjudication as the last would 
prove injurious to a third person. 
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(o) Sec Dyer, 358 6, and ifj/ra, in this sect. pi. 15. 
Litt. 32. 2 Inst, 81. Sec Park on Dower^ 256. 


(6) Co. 
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Suppose, then, that the husband makes a feoffinent 
in fee of lands, with warranty, in which his wife had 
acquired an initiate title to dower ; if the feofibe or his 
heirs improve these lands, or they otherwise become of 
greater value than they were at the period of the con- 
veyance, the feoffor’s widow will only be intitled to 
them as they were at the time of the feofiEinent ; for if 
the contrary were the legal rule,* she would recover 
more against the feoffee (the value of a third of the 
improvements), than he could do against the heir upon 
the warranty, who is only responsible to the feofiee for 
the value of the lands at the time of the conveyance, 
which would therefore be unreasonable (u). 

But if the feoffment had been condiHonalt and the 
feoffee had made the improvements, and his estate was 
defeated by the entry of the husband for a breach of 
the condition, in which event the husband became 
seised of his former estate, his widow would be intitled 
to dower of the improvements as well as of the lands ; 
and the feoffee has no reasonable ground of complaint, 
since it was his own folly and imprudence to make im- 
provements upon lands whieh he held by so uncertain 
a tenure. 

[^And the same rule holds with respect to improve- 
ments by one who has disseised the husband (6). 

If the husband during the coverture alienes tlic 
land, and the alienee impairs the value, as by taking 
down buildings, it seems that the wife is only intitled 
‘ to be endowed according to the value at the time of her 
husband’s death (c).^ 

It is a maxim that the widow shall be endowed de 
optimd possessione viri. 


(a) Co. Litt. 32, a. note 8« Perk. 328. (6) Perk. 328. 

(c) Perk. 329. If tke alienee impairs the value after the hus- 
band’s death, it may be presumed that the widow would be intitled 
to have her dower assigned according to the value at that time. For 
die would' otherwise have no compensation for the' diminution, as she 
does not in this case recover damages in dower. Poet, sect. 5. 
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lf» therefore, lands which had been sown with com 
and grain by the husband be assigned to her for dower 
by the heir, she will be intitled to the crops (a). 

It has been observed, that a Ikini part of the lands is 
the proportion which the common law gives to the 
widow for her dower ; but there are exceptions to the 
generality of the rule, founded upon particular customs. 

One exception is of lands of the tenure of gavel- 
kind (6). By the particular custom which established 
that tenure, the widow is intitled to a moiety of the 
estate so long as she continues chaste and unmarried. 
This custom she cannot waive, and resort to her third 
part at common law ; it being a maxim, that consuetudo 
tolUt communem legem (c). 

The reasonableness of the maxim appears in this 
case; for if the widow could waive the custom and 
claim her dower, she might retain the latter after a 
second marriage, which would be contrary to the special 
custom. If, therefore, she demand a third part at 
common law against the tenant of the lands, he may. 
aver the tenure to be gavelkind, and plead in bar the 
customary title to endowment, &c. (d). 

Another exception to the common Jaw rule occurs 
in the instance of the custom of Borough-EngUsh, 
According to which the widow is intitled to take the 
whole of her husband’s lands holden by that tenure for 
her ^ower(c). 

With respect <to copyhold estates, the widow’s title 


(a) Dyer, 316, pi. 2. Perk. sect. 521. 2 Inst. 81. *' Item 
cum assignanda fuerit ei tertia pars, iacta assignatione do mesuagio, 
assignetur ei, tertia pars de omni quod vir suus tenuit in dominioo, 
secundum statum presentem in te^ arabili, secundum quod fuerit 
culta, vel inculta, seminata, vel non seminata ; et si fuerit seminata, 
nihil dabit pro cultura.” Bracton 98 a. (5) For this tenure see 
2 Blade. Com. p. 84. (c) Bob. tm Gavelkind, 159~— 179. Cro. 

Eliz. 121 — 825. 1 Leon. 62. 133. (d) Hunt v. Oilbume, 

Cro. Eliz. 121. Davies v.Sdby, ibid. 825. Rob. Gav. 178,et8eq. 
Co. litt. 33 h. , Rob. Entr. 245. (e) For a description of this 

tenure see 2 Black. Com. 82. 
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to dower or frce*bench depending upon custom (as is 
afterwards mentioned), such title is capricious, and 
entirely governed by it. 

Suppose, then, the custom to be that if a copyhold 
tenant marry a tvido'w, or that if the husband sell the 
lands, and his wife receive a part of the purchase money, 
she shall not have free-bench ; these are said to be 
good customs (a). 

Having considered of what estates the widow is in- 
titled to be endowed, the subject proposed fourthly to 
be considered was— - 

^isin to ' 4. What seisin by the husband is requisite to create 

to dower. ^ to dower. 

When the husband is actually seised of the legal 
freehold and inheritance of lands or tenements at any 
time during the marriage, there can be no question as 
to his widow’s right to dowee. But itp is settled that a 
seisin in law of the husband is sufficient to found his 
wife’s title to endowment. The reason of the di- 
stinction between this case and that of curtesy, treated 
upon in the beginning of this work (A), is, that the 
wife is presumed to have no power of obliging her hus- 
band to take possession or actual seisin of the estate ; 
the law, therefore, in her favour considers the right to 
the immediate possession of the freehold and inheritance 
cast by it upon her husband as equivalent to his entry 
and actual seisin or possession of the estate. 1 shall 
first explain and produce some instances of seisins in 
law, and then proceed to consider generally the suf- 
ficiency of the husband’s seisin to create a title to 
dower. 

First, as to seisins in law. 


A seisin in law in its usual acceptation is where the 
In^w. inheritance in lands and hereditaments of which a man 


Widow dow- 
able u 
seisin 


(a) T Roll. Abr. 562, pi. 45, 50. The widow of a surrenderee 
who dies before admittance is intitled to frec«bencb« Vaughtfn v» 
Atkins, 0 Burr. 2761*. (/^) Pago 0, ot seq. 
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dies seised or possessed descends upon his heir, who 
dies before entry or possession (a). In such case if the 
heir leave a widow she will be intitled to dower (i). 

This seisin devolves upon the heir instantaneously at 
the death of his ancestor. It has, therefore, precedence 
of every act which may be done subsequently to the 
ancestor’s decease. In fact, this seisin of the heir is a 
continuation of his ancestor’s inheritance. 

Thus, if immediately after the ancestor’s death a 
stranger enter upon the land and ahate^ still the widow 
of the heir may claim her dower, if the marriage took 
place before the abatement ; because her husband had 
a seisin in law of the iiilieritance during the marriage, 
viz. in the interval between the ancestor’s death and 
the abatement (c). But if the heir had been unmar- 
ried at the time of the abatement, and he afterwards 
married, and died withput having entered upon the 
premises, his widow would not be intitled to dower, 
because he was not any period during the marriage 
seised even in law of the inheritance, thaf seisin which 
he acquired by descent upon his ancestor’s death having 
been devested before the coverture, and never revested 
during its continuance (r/). 

Q And if lands be leased to A for life, with remainder 
to the husband in fee, and on the death of A 
a stranger intrudes, and the husband dies without 
having entered, the wife will be endowed, in respect of 
the husband’s seisin in law in the interval between the 
death of A and the intrusion (c).3 


Distinction 
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(«) Litt. sect. 448. (&) Litt. sect. 681. (c) 1 Bro. 

Abr. "dower,” p. 255, pi. 75. Co. Litt. 31 /?. Perk. 371. See 
3 Black. Com. ] 68, for an explanation of abatement. According to 
a recent decision, an abatement cannot take place, if the land be in 
the possession of a tenant for years. Bushby v. Dixon, 3 Barn, and 
Cress. 298. (rf) Perk. sect. 367. (e) Perk- 372. As to the 

wife's right to dower when the husband being seised of a reversion 
in fee expectant upon an es^te of freehold, the tenant of the particular 
estate holds over after its determination, and the husband dies wither 
out entry, sec Park on Dower, p. 32. 

yOL, I. A A 
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If a rent descend to the husband-heir» and he die 
before the arrival of the time for its payment, his 
widow will be intitled to dower, in consequence of his 
seinn of it in law (a). 

And it is said, that if a rent be purchased by or 
granted to .the husband and his heirs, and he die before 
it becomes due, or if he survive that period and die 
before receiving it, his widow nevertheless shall be in- 
titled to dower (h). The principle must be this — ^that 
by the conveyance to and acceptance of the grant by 
the husband, he acquired a seisin in law of the rent, to 
which a right of dower attached. 

Secondly, of the husband's seisin generally in regard 
to the right of dower. 

1. The seisin of the husband must be a legal seisin. 
This requisite excludes the widow from dower of a trust 
estate ; for the husband's int^est or seisin is, in that 
instance, purely equitable, A modem trust is the 
same as an use at common law (o), of which it appeal's 


Origin of 
the rule that 
dower does 
not attach 
on equitable 
estates. 


(a) 1 Bro. Abr. dower,” fo. 255, pi. 71. 2 Bro. Abr. fo. 24*9 A, 

pi. 6. (fi) Perk. sect. 373- 1 Bro. Abr. " dower,” fo, 255. 

pi. 71. 

(c) In some respects, however, trusts differ from uses at the 
common law, the doctrines of equity having in general attached to 
equitable estates, the incidents belonging to legal estates. *‘This 
principle has been followed with respect to curtesy : that it has been 
departed from with respect to dower has always been considered an 
anomaly. The reasons of expediency which gave rise to the dis- 
tinction are explained by Lord Redesdalt in Darcy v. Blake, 2 Scb. 
and Lef. 387. After the statute of uses an opinion at first pre- 
vailed, that trusts were merely equivalent to uses before the ststnte, 
and that consequently they were not subject to the incidents of 
dower and curtesy* Under this idea many sales had been effected 
by husbands intitled to equitable estates, without the concurrence 
of their wives. Hence, when by degrees. Courts of *E^[uity esta- 
blished the rule of acting upon trusts.by analogy to the law, it was 
found that the security of titles required an exception to be made in 
the ease of doww. But this necessity did not exist in the case of 
curtesy: for during the coverture the wife's estate could not be 
aliened without the concurrence of the husband. 
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from the recital in the statute of uses, that a widow was 
not dowable (a). 


In the case of Banks v. Sutton^ 2 P. W. 700, Sir Joseph Jelcyll This rule 
su^ested a distinction between a trust created by the husband him-* applies with- 
self, or a purchase by him in the name of a trusted, and a trust 
created by his ancestor or by another person, and thought that the ^^jnstances 
wife might be intitled to dower in the latter case, though not in the under which 
former : and the reaspn assigned was, that in the former case the the legal 
legal estate might have been lodged in the trustees for the purpose estate is ^ 
of preventing dower : but this distinction has been long overruled, outstanding. 

2 Atk. 526. 2 Sc];io. andLef. 391. 

In the same case. Sir Joseph Jekyll was of opinion that if the 
legal estate was vested in a trustee upon trust to convey to the hus- 
band at a particular period, which arrived before or during the cover- 
ture, it ought to be considered in equity as if the conveyance had 
been actually made, and that the wife woidd therefore be intitled to 
dower ; and this opinion is supported by the case of Otway v. Hudson, 

2 Vem. 583. 2 £h. Ca. 17^, and is sanctioned by an observation 

of I^ord Talbot in Attorney General v. Lockley. Sugd. Vend, 
and Purch. Append, p. 33* But this distinction has not since been 
attended to (sec Forder v. Wade, 4 Bro. C. C. 521. Crabtree v. 

Bramble, 3 Atk. 6S7)« In Otway v. Hudson, it appeared that the 
legal estate remained outstanding in consequence of the obstinacy of 
the trustee, who had refused to surrender : but it seems that such 
circumstances would not nmv vary the rule in favour of the wife. 

The rule that dower does not attach on trust estate is frequently laid 
down without qualification, and is applied without inquiring into the 
causes from which it happens that the legal estate is not vested in 
the husband. A voluntary settlement made by the husband, thougli 
afterwards set aside as fraudulent against creditors, prevents his 
wife's right of dower from arising. Bx parte Bell, 1 Glyn and 
J. 282. 

It is said by Lord C, B. OUbert, that a conveyance in trust, pri- Whether a 
vately made by the husband on the eve of marriage, for the purpose conveyance 
of barring dower, would be deemed fraudulent, as being designed to in trust pri- 
deprive the wife of the provision given her by the common law”. made 

l>x Proet. 267. For similar reasons, Mr. Justice Wilmoi was of 
opinion in Drury v. Drury {posts chap. 10, sect. 1.) that an ante- marriage will 
nuptial jointure made without the wife's privity would be held to bar dw er, 
be fraudulent and void. On the other hand Lord HardvAche treats 
it as clear, ** that if a man* before marriage conveys his estate pri- 
vately, without the knowledge of his wife, to trustees, in trust for 

(a) Perk. sect. 349. 4 Rep. 1 b. 

A A 2. 
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[And, by analogy, the right to dower or frce-boncli 
does not attach upon lands of customary (a) or copy- 
hold (O') tenure in which the husband’s interest was 
equitable. And it follows also, that a widow will not 
be intitled to dower out of an estate agreed to be pur- 
chased by her husband, but not conveyed to him, or 
out of money agreed or directed to be invested in 
land (c).3 

The creation of the trust, however, to have the eflfect 
of excluding the widow’s title must be a fair trans- 
action, such an one in which a Court of Equity would 
cntcitairi jurisdiction to execute the trust ; or the husband 
will be considered the legal owner of the estate, which 
will consequently give to the wife a title to dower. 

Accordingly, in Bateman v. Bateman (d), A in the 
year 1G91 purchased an estate in the name of his son 
/?, to whom he delivered possession. falling sick 


1 

himself and his heirs in fee,, that will prevent dower/* Swannock 
V. Lifford, Co. Litt. 208^ note I . And in Banks v. Sutton uh, sup. 
it was considered that the circumstance of a trust being created for 
the purpose of barring dower was an additional reason for allowing 
it to have tliat effect*. See also Bottoinley v. Fairfax, Free. Ch. 336, 
and Show. Pari. Cas. 71. It may be observed that the reasons for 
which it has been lield that a conveyance privately made by a woman 
during a treaty of marriage is prinia Jade fraudulent and void 
p. 162) do not apply with equal force to a conveyance 'inade 
under similar circumstances by the intended husband. Since estates 
are now most commonly conveyed or settled so as to prevent dower 
from attaeUng, it is not necessarily to be presumed that the marriage 
was contracted by the w’oman in the expectation of becoming in- 
titled to that provision, unless it appears that representations to 
that effect were made to her. 

{a) Godwin v. Winsmore, 2 Atk. 525. ' {b) Forder v. Wade, 

4 Bro. C. C. 520. (c) See 1 Ves, sen. 176. 3 Atk. 687« 

I Bro. C. C. 499. (rf) 2 Vern. 436. Ed. by Raithby. It is 

to be observed, that in this case the Ic^l seisin was in the husband : 
and the decree was probably founded on the presumption that the 
f purchase was intended as an advancement for him. See Park on 
Power, p. 108. ■ 
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about a year afterwards, A procured from him a deed 
declaring that his, J3’s name, was used in the pur- 
chase in trust for, A. JB recovered and still continued 
in possession of the estate, married, and died. His 
widow, claiming dower of this estate, brought her writ 
to recover it ’at law j upon which A ftled*his bill in 
equity tQ be relieved against these proceedings, but it 
was dismissed ; the Court declaring the deed of trust 
to be fraudulent, as having been made with an intent 
to deceive creditors and purchasers ; and A was in- 
joined from giving the purchase deed in evidence at- 
the trial at law. 

Upon the principle requiring a legal seisin in the hiis- No title to 
band, if his estate be subject to a mortgage in jee at of re* 

the time of the coverture, and remain so during its demptiou in 
continuance, his widow will not be intitled to dower («) ; 
for at law the* whole Iqgal estate of inheritance is in 
the mortgagee, and tlie riglit of redemption is merely 
an equitable title, incompetent to create a claim to 
dower. 

But since the legal fee becomes vested in the mort- Widow of 
gagee on non-payment of the money by the mortgagor 
according to the condition in the deed, it follows that tion broken, 
his widow will be intitled at law to . dower out of the is intitleil to 
estate (/>). A Court of Equity, however, disappoints 
this^ title, considering the nature of the transaction ; edirom 
for in that Court the mortgagor had a right to redeem 
the laud if the condition were broken, which right com- ©f Equity, 
menced at the date of the deed, so that this title over- 
reached the legal seisin of the mortgagee acquired by 
him in consequence of a breach of the condition. 

Equity, therefore, (in analogy to similar instances at 
law, after mentioned, upon mere legal rights) acting 
upon its own creature, the equity of redemption in the 


(o) Dixon V. Saville, 1 Bro. C. C. 326. {hi) 1 Roll. Abr. 

679, pi. 50. Nash v. Preston, Cro. Car. 191. 
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mortgagor, converts the husband mortgagee into a 
trustee for him ab initio^ and defeats the legfd title to 
dower. 

Hence it appears that the widow of a trusfeet al- 
though intitled to dower at law, which does not notice 
trusts, is not so intitled in equity (a). The principle 
is, that the trustee has no beneficial estate, but the 
cestmque trust is actually and absolutely seised of the 
freehold and inheritance in the consideration of a Court 
of Equity. The trust is the land in that Court, and' 
the declaration of the trust is the disposition of the 
estate. 

[It follows, that if a man after contracting for the 
sale of his estate marries and dies before executing a 
conveyance, his widow will not be endowed, since the 
husband became by the efiect of the contract a trustee 
for the purchaser. And as free-bench, in gleneral, attaches 
only on the copyhold estates of which the husband was 
seised at his d(eath, the widow’s right will be defeated by 
a contract of sale or a covenant to surrender for 
valuable consideration (c), entered into during the 
coverture.] 

[In a late case it appeared that a sum of money had 
been before Lord JSJdon*» act (39 and 40 Geo; III. 
c. 56,) held upon trust to be invested in land in which 
the husband would have been tenant in tail. .He 
borrowed an estate for the purpose of suffering a re- 
covery : it was conveyed to him in fee, and immediately 
afterwards he conveyed it to the trustees : he thus be- 
came equitable tenant in tail. A recovery was suiBbred, 
and the estate then reconveyed to the former owner 
according to a previous agreement for that purpose. 
The Vico Chancellor thought that the husband did 


(a) Noel V. Jevon, 2 Frcem. 43. Bevant v. Pope, 2 Preem. 71- 
«^d see 2 Ves. sen. 634. (6) Hinton v. Hintrat, 2 Ves. sen. 

631* 638. Ambl. 277. (e) Brown v. Rsindle* 3 Ves. 256. 
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not become a trustee for the person of whom it was 
borrowed until after the recovery was suffered} and 
that the wife’s right to dower, having attached pre- 
viously to the recovery, still continued (a).3 

9t. The husband’s seisin must also be of an estate of 
m/^enVrtnce.— Copyhold lands, therefore, .are not in estate of iw- 
general (as we have seen) subject to dower ; they arc heritanc*. 
estates holden at the will of the lord only ; yet by 
special custom the widow may be intitled to dower, or, does not 
more correctly speaking, to Jree-benchy out of them. 

And if the custom authorise it, she may take a moiety, ^^out a 
or three parts out of four, or the whole, or even less special 
than a third part of such estates {b'). But this custom, 
as all special customs, will be construed strictly. construed 

Thus in Linsey v. Dixon (c), the widow pleaded to strictly* 
an ejectment a custom within the manor that the 
widow of every copyholder in fee simple, fee tail, or 
for life, should have and enjoy the copyhold for her 
life. The custom proved in support of the plea was, 
that such widows were only intitled durante viduilate ; 
and the Court held that the custom given in evidence 
did not support the plea, since it was a less estate than 
the custom pleaded ; and every custom was to be taken 
strictly. 

3. The seisin of the husband must be of the entire The hus- 
iiiheritance at some time during the marriage, and not band’^seisin 
expectant upon the determination of a freehold interest 
cai'ved out of it. If, therefore, the husband be merely inheritance, 
seised of a reversion or remainder in fee upon an 
estate for life during the coverture, his wife will not be a reversion 
intitled to dower. fw 

Suppose, then, a man to demise his estate to a person Norrfarent 
for life, reserving to himself and heirs a rent, and then reserved 
to marry, and die before the lessee ; his widow will 

not be intitled to dower either of the reversion or of the Mtate for 
■ • . ■ — life. 

(c) Henl^ V. Webb, 5 Madd. 407. (6) Boraston v. Hay, 

Cio. Eliz. 415. («) Dyer, 192. 
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rent : . not of the reversion, because the husband had 
no legal seisin of the freehold during the marriage \ 
nor of the rent, because it partook of the nature of the 
estate out of which it was reserved, and the husband 
had only a freehold interest in the rent, although it 
might descend to his heirs {a). 

But if the lessee regrant the lands to the husband- 
lessor and his heirs, or the heirs of his body, for his the 
lessee’s life, and then the husband dies, living the 
lessee, the widow will be intitled to dower ; because 
the regrant amounted to a surrender ^of the lessee’s 
life-estate, and let in the reversion, so that the husband 
became seised of the entire freehold and inheritance of 


Jntorp'Ksitioii 
of all ostiitc 
of freelnilcl 
ill trustees in 
iTiikaindor 011 
the (leteruii- 
nation cvf 
liUsbaiitVs 
estate for 
lifc, will ex- 
clude ilower. 


the premises during the marriage (b). Again, 

If a gift be made to the husband fur life, remainder 
to li and his heirs during the husband’s life, with re- 
mainder to the heirs male of tlic body of the husband, 
his widow will not be intitled to dower ; for the in- 
terposition of 7i’s estate of freehold between the hus- 
band’s interest for life and his remainder in tail pre- 
vented the union of the two latter interests ; the estate 
of B being vested, and might possibly take effect by 
the husband’s forfeiture of his life-estate. It is that 


sort of estate which trustees have for preserving con- 
tiiigent uses limited after a preceding estate for life, 
and is not a contingent but a vested interest, to t^ke 
effect by those ways and methods of determination to 
which such life-estate was subject when it was created (c). 
As the husband, therefore, in those cases is only seised 
of an estate of fi'cehold during the marriage, the wife’s 
title to dower cannot anse. 

Contra, if But if tlic ubove intermediate estate had been for a 

the estate of 
the trustees 
be for ifears 
only. 

(a) Co. Xiitt. 32. 1 Roll. Abr. 676, pi. 40. Darcy v. Blake, 

2 Sdi.and Lef. 387- 1 Roll. Abr. 6/7, pi. 25. (c) 18 Vin. 

Abr. 415. Sec Fcariie’s Conting. Rem. 217- Duncombe v. Dun- 
combe, 3 Lev. 437. Doe v. Jones, 2 Biirn and Cress. 248. 
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term of years only, it would not have prevented thd 
wile’s right to endowment, because such an interest 
does not exclude the present seisin of the husband of 
the entire freehold and inheritance in the estate ; the 
possession of the grantee of the term being considered 
the possession of the owner of the freehold, and the 
term being a mere chattel interest (o'). 

An instance may occur of an estate for life preceding 
the limitation of the fee to the husband not preventing 
the attaching of the widow’s right to dower. This 
case depends upon the doctrine that a married woman 
may dissent after her husband’s death to any estate 
given to her during the marriage ; by which dissent 
the gift is as if it had never been made. If, therefore, 
lauds be given to husband and wife, and to the heirs 
of the husband, the wife will be intitled to dower if 
she dissent to the gift of her life-estate j and then her 
husband will be considered as solely seised of the free- 
hold and inheritance ah initio (/>). 

The principle which governs the several cases before 
stated, applies also to instances where the freehold of 
the husband in seigniories, rents, commons, and the 
like, is suspended during the maiTiage ; and when this 
happens, the husband, having neither seisin in fact, nor 
seisin in law, of the entire inheritance, a title to dower 
cannot arise (c). 

4. As in general the intervention of a life-estate 
will exclude dower of the reversion or remainder in fee 
in the husband, unless such freehold interest determine 
before his death ; d fortiori if the intervening interest 
be a vested estate-rui/, the wife will be equally ex- 
cluded, except such estate expire during the marriage. 

•Suppose, then, lauds be given to the husband for 


(a) Bates v. Bates, 1 Ld. ftaym. 326. (i) Perk. sect. 352-3. 

3 Rep. 27 d. And it seems that the widow’s disclaimer by deed 
will be sufficient. . See Townson v. Tickell, 3 Barn, and Aid. 31. 
(c) Co. Litt. 32. 
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life, remainder to in tail, remainder to the hnduind 
in fee,, and the husbahd dies, living A, the widow will 
not be dowable; for her husband was intitled to an 
estate of inheritance only, expectant upon the estate 
tail, which is a seisin insufficient to create dower (a). 
But the law would have been different if the tenant in 
tail had died without issue b^firre the husband, for then 
the husband would have been seised of the freehold 
and inheritance during the marriage (b). 

The last case is an instance of a vested estate tail 
preceding the ultimate limitation of the fee to the hus- 
band, which, during its continuance, prevented the 
busband*s seisin of the entire inheritance. But if his 
estate in fee depend upon a contingent remainder in 
tail, which never vests, his widow will be intitled to 
dower, because her husband was seised of the in- 
heritance during the covertur;^, subject only to be de- 
feated by the vesting of the tenancy in tail, which 
never happened (c). 

The result will be the same if such contingent re- 
mainder in tail be destroyed by the descent of the in- 
heritance upon the tenant for life. But when the de- 
volution of the fee upon the particular tenant will and 
will not destroy the contingent estates depends upon 
circumstances, which have been noticed in the first 
chapter of this work; that treats upon the husband’s 
title to curtesy (d). It was there observed, that if the 
descent of the fee were immediate upon the heir of the 
person devising the several interests, it would not 
merge the life-estate given to such heir by the will, and 
upon which estate the contingent remainders were 
made to depend ; but that the meiger is comjdete in 


(a) Perk. &ct. 335. 1 RoU. Abr. 677, pi. 15. (5) Perk, 

sect. 337. (O The contrary iji eaid to have bean ruled in 

Cordal'a ooae, Cro. £llis. 315. But the weight of the authorities is 
in Cavaar of the pesitiou in the text. See Hooker v. Hooker, cited 
post. Park on Dower, p.61. et seq. (d) Page 9. 



Dower. 


96S 


Sect, d.3 

all respects, except so far as it relates to the contingeot 
estates, in relation to which the estate for life and the 
descended fee are separate and disunited. The con- 
sequence of this' is, that if the contingent interests 
never arise, the wife will be intitled to dower for the 
reason before mentioned; but if they do >rise, and 
continue during the marriage, then she will not be so 
intitled, because her husband is to be considered as 
having.been seised of an estate for life only during the 
coverture. It was also observed in the same chapter 
upon curtesy, that if the descent of the fee upon the 
heir-tenant for life was not immediate, but mediate from 
the testator, as when it first descended to another 
person as heir, and from him to the tenant for life, or 
when it devolved from a devisee in remainder under 
the will, the estate for life would be merged, and the 
contingent remainders tl)pt depended upon it destroyed. 

The reasons for which distinctions were also particu- 
larly noticed in the chapter referred to. The effect, 
then, of this merger must be to intitle* the wife to 
dower, since her husband became seised of the in- 
heritance during the marriage. These distinctions will 
more clearly appear from the following authorities. 

First. When the husband*8 estate for life will not Where 
absolutely merge in the fee descended upon him as 
heir,^ but mh modo only, viz. to ^parate again on the not merge 
happening of the events upon which contingent re- **‘®j^***® 
mainders supported by the estate for life were to take 
effect, and thereby necessarily rendering his wife’s right * 
to dower uncertain. 

In the case of Phmket v. Holmes (a), it was re- 
solved that the descent of the fee on tenant for life did 
not destroy the contingent remainder. The case was 
this : one devised lands to T, his eldest son, for life ; 
and if T should die without issue living at his death. 


(a) 1 Lev. 11. Rsym. 28. 
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then to L, another of the testator’s sons, in fee ; bpt 
if Tahould have issue living at his death, then to: the 
right heirs of T for ever. The testator died, and it 
Tvas resolved that Twas tenant for life, (because the 
liifiitation over was not upon a dying without issue 
generally, .but was confined to a dying without issue 
then living), with the remainder in fee in contingency, 
and that the descent of the fee upon him, as heir, at 
the death of his father, did not destroy the contingent 
remainder. 

So in the case of Hoothby v. V ^rnon (« ), it was 
taken for granted that the contingency was not de- 
stroyed by the descent of the fee. A devised lands 
to his sister (who was his heir at law) and her assigns 
for her life, and if she should marry, and have issue 
male of her body living at the time of her death (both 
of which events happened), );hcn to such issue male 
and his heirs male for ever \ but if she should leave no 
issue male at her death, then to G and his hail's for 
ever. The question respected the title of the tes- 
tator’s sister’s husband to be tenant by the curtesy of 
the lands so devised to her j and the Court held that 
the inheritance was never executed in possession in the 
sister during her life (notwithstanding the inheritance 
descended on her), aiul her husband could not be 
tenant by the curtesy. It follows, therefore, that the 
descent of the fee did not merge her estate for life, or 
destroy the contingency. So in Archet^s case (^»), not- 
withstanding the reversion in fee must have descended 
on Robert (the devisee for life), upon the cleath of his 
father (the testator), yet he was adjudged to be only 
tenant for life, with contingent remainder to his next 
heir male. 

The above cases prove that when the heir of the 
devisor takes an estate for life under the will, and the 


(<i) 9 Mod. 147. 


(A) 1 Rep. 66. 
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fee by descent immediate from the testator, the par- 
ticular estate of freehold is not merged so as to defeat 
the contingent estates dependant upon it. And it is 
to be remarked that in lioothby v. Vernon the daughter 
having married and left a son, the union of her estate 
for life and the fee in her (which, it is presumed, would 
have absolutely merged the fonner in the latter if she 
had left no male issue, and intitle her husband to 
curtesy) was by that event defeated ab initio^ so that 
she was considered as having been seised of an estate for 
life only during the marriage, out of which seisin 
curtesy could not arise ; ami it is conceived that in 
such sense is to be construed the language of the 
Court in that case. 

Secondly. When the husband’s estate for life will be Where the 
merged by the descent of the fee upon him, and intitle 
his wife to dowgr. merge the 

In the case of Kent v. Ilarpool (a). At the father, jj*^*^*’ 
being tenant for life, jremainder to his son, for life, 
remainder to the first son of U, remainder to the heirs 
of the body of A. A died before any son was born to 
B. The Court held the contingent remainder to the 
first son of B to be destroyed by the descent of the 
estate tail upon B. 

So also in the case of Hooker v. Hooker (Jt), where 
lands were given to A and his wife for their lives, re- 
mainder. to their son, U, for life, remainder to his first 
and other son and sons in tail, with remainder to A in 
fee. A and his wife died, living By who afterwards 
died, without ever having a son, and leaving a widow. 

She was held to be intitled to dower ; for upon the 
death of A and his wife, the fee-simple, which was 
limited to At descended upon Bt his son and heir, the 
effect of which was to merge B*% particular estate for 


(«) 1 Ventr. 306. T. Jones, 76. (i) Hooker v. Hooker, Rep. 

temp. Hardw. 13. 2 Barn. K. B. 200. 2.32. 279. 
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life, an4 consequently to destroy the contingent re- 
mainder in tail depending upon it ; so that during the 
marriage JB became actually seised of the freehold and 
inheritance in the lands. 

Upon the same principle, if husband and wife be 
tenants in special tail, with remainder to the right heirs 
of the husband, and the wife die without issue, and then, 
her husband marries again, and dies, his second wife 
will be intitled to dower, because her husband, upon 
the death of his first wife without leaving issue, became 
tenant in tail after possibility qf issue extinct, viz. for 
his life ; which estate, meeting with the remainder in 
fee in him, became merged in it, by which means the 
husband was actually seised of the freehold and inheri- 
tance of the premises during the marriage ; which seisin 
intitled his second wife to dower (a). 

5. If an estate be limited to such usgs as the husband 
shall appoint, and in default of appointment to him in 
fee, it is settled that he is seised of the inheritance 
until he exercise the power (2»). His widpw, therefore, 
will be intitled to dower if the power remain unexecuted. 

[Whether the exercise of the power of appointment 
by the husband will defeat his wife’s right of dower, is 
a question which was formerly the subject of much dis- 
cusrion. In two recent cases (c) it has been decided, 
in conformity with . the opinion intimated by Lord 
Eldon (d), that the inheritance vests in the appointee, 
discharged from the right of dower.^ 

6. Of an estate holden by the husband in joitU- 
tenancy his widow will not be intitled to dower if he 
die before the other joint-tenant; because the surviving 


ifC) 1 Roll. Alir. 677, pi. 10 {b) Cunningham v. Mbodjr, 

1 Ve«. sen. 174. Smith v. Camelford, 2 Ves. jun. 698. Doe v. 
Martin, 4 Term Rep. 39. Doe v. livelier, 7 Term Rep. 478. See 
uliui 10 Ves. 263-5. (c) Kay v. Pung, 5 Madd. 310. 5 Bam and 

Ald.561. ‘ Morefeon v. Lees, dt. ib.. and Sugden on Powers, 3d ed. 
p. 339 . (d) 10 Ves. 266. 
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johit-tenant claims pt^mount the widow’s titlef, viz. by 
survivorship under the original conveyance. If, there- 
fore, lands be given to two men, and to the heirs of 
their two bodies begotten, and one dies in the lifetime 
of his companion, leaving a widow, she will not be in- 
titled to dower, for her right to dower is esacluded by 
the Jui accrescendi of the surviving joint-tenant ( a). In 
this case it appears that the husband was not at any 
time during the marriage seised of such a sole and 
perfect estate of inheritance as was sufficient to create 
a title to dower. The necessity of which seisin may 
be thus illustrated : — 

Suppose an estate to be limited to two men and the 
heirs of the body of one of them, who marries, and 
dies, leaving issue and a widow ; and afterwards the 
surviving joint-tenant dies ; still the widow will not 
be intitled to dower, because the husband was at no 
period during the coverture seised of such an estate of 
inheritance in respect* of which a right to endowment 
attached ( 6 ). That title, however, would have accrued 
if the husband had survived his companion, for then 
he would have been solely seised of a perfect estate in 
tail. 

A severance of the jointure by the husband by an 
act which at the same time passes the fee of his moiety 
will not intitle his widow to dower. 

'Hius[, if the husband and another person be joint- 
tenants in fee, and he make a feoffinent of his moiety, 
and die, his widow will not be intitled to dower, neither 
in respect of the old estate, because the husband waa 
not 8 (dely seised of it, nor of the new estate, because it 
never vested in him (c). 

7. But the widows of tenants in common or eopar- 
teners may claim dower, since tenants in common and 


(a) Co. Lift. 30. LHt. soft. 35. 'Perk. sect. S34. ( 5 ) Perk, 

sect. 334. (c) Co. Lift. 31 b. 
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coparceners have several inheritances which descend to 
their respective heirs ; so that a title to dower neces- 
sarily arises out of the seisins of their husbands («). 

8. Although it be generally necessary, as before ap- 
pears, that the 'husband’s seisin should be that of an 
estate of inheritance, yet it may happen that his widow 
may be intitlcd to dower when he Vvas in fact seised of 
an estate for life or possessed for years only. But 
such title is defective, since it springs out of the tor- 
tious act of the husband, as by his making a feoffinent 
in fee. In such cases, however, the widow’s right to 
dower will, it is presumed, be complete against the 
feofRje and the persons claiming iinder him ; for the 
feoffee, by accepting the conveyance, admits that the 
husband was seised in fee and ihtitled to pass it ; and 
the feoffee and such claimants are estopped from showing 
that the husband had a less estate (6) : bat as against the 
persons lawfully intitled to the lands upon the ex- 
piration of the husband’s life estate or term for years 
the widow cannot claim dower, since they arc not pre- 
vented from showing what interest her husband had in 
the premises. Her title to dower, therefore, can con- 
tinue no longer than whilst the estate of the feoffee is 
peionitted to endure. 

Thus, if a husband, tenant for years, make a feoff- 
ment in fee, his widow will be intitled to dower against 
the feoffee and his heirs (c), but not, it is conceived, 
against the lawful owners after they have determined 
the estate of the feoffee. And as the like principle 
applies to a feoffinent in fee made by a husband, tenant 
for life, it is presumed that the same law will prevail. 

This distinction may be reconciled with the books. 

Accordingly it is stated in Brooke*s abridgment (e/), 
that, in the last case, the widow should not havb 


(<i) Litt. sect. 45. (5) See Henley v. Webb, 5 Madd. 407. 

(c) Taylor's case, cited I Sir W. Jones, 317. (d) Tit, Dower, 

fo. 235 , b. pi. 30. 
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dower, which is perfectly correct, if it be understood to 
apply as against the persons in remainder or reversion, 
and not the feoffee. Again, ' 

Rolle in his abridgment (a), states, upon the au- 
thority of the year book (6), that if husband, tenant 
for life, grant a lease pur autre vie and die, his widow 
shall not have dower. The reason is apparent ; the 
lessee by acceptance of the lease did not necessarily 
admit a fee in the husband, but merely that he had a 
power of demising for the life of some person other 
than himself. Tlie lessee, therefore, not being estopped 
to show the husband*8 interest in bar to the widow’s 
claim, such claim must be disappointed for want of 
the seisin of the husband of an estate of inheritance. 


The like principle which intitlcs the widow of a hus- 
band, tenant for life or for years, to endowment upon 
a defeasible estate of inh(;ritiincc created and passed by 
his feoffment to his feoffee, also intitles the widow of 
the feoffee to dower against his heir, so long as such 
defeasible estate is allowed to continue. Atid, in other 
instances, if a husband become seised of a defeasible 
estate of inheritance, his widow will be intitled to 
dower during its continuance. 

Thus, if tenant in tail convey his estate by Jinet to 
A and his heirs, A*s widow will be intitled to dower so 
long as the estate tail continues," for the issue in tail 
are barred by the fine ; but on failure of issue, the per- 
sons in remainder will be intitled to the estate dis- 
charged from the widow’s dower (c). Again, 

If husband and wife, lessees for their lives, surrender 
the estate to the person in reversion, whereby the hus- 
band’s life interest is merged, and that of his wife is 
also merged sub modo, i. e. subject to her election after 
her husband’s death ; although the actual seisin of the 


On the same 
principle, 
widows of 
persons 
seised of de- 
feasible inhe- 
ritances are 
intitled to 
dower 
a^inst the 
heirs of their 
husbands. 

So that wi- 
dow of COll- 
usee in hue 
levied by 
tenant in tail 
is dowable 
whilst there 
afb issue in 
tail. 

So also is 
widow of re- 
versioner 
upon defeasi- 


(a) Tit. Dower, p. 676, pi. 45. 
mor's case, 10 Rep. 95, b. 96. 


(A) 3 Hen. 4. 6. (c) Sey- 
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husband of the fi-eehold and inheritance by the sur- 
render is defeasible by the wife after her husband*s 
decease, yet if the reversioner die before the husband 
or his wife’s election, the widow of the reversioner will, 
in the interim, be intitled to dower (a). 

So also, if a tenant for life surrender or grant his 
estate to the husband (the reversioner), defeasible upon 
a subsequent condition, the rpversioner’s widow will be 
intitled to be endowed until the condition be broken (h). 


Again, 

Widow, also. If tenant in tail, by bargain and sale, or lease and 
or release, purport to convey the estate to the husband in 

fee, and the husband dies, living the tenant in tail, the 
husband’s widow will be intitled to dower against his 
heir during the life of the bargainor or releasor, and 
until she be evicted by the issue in tail ; yet nothing 
in fact passed by the conveyance buti a base fee, de- 
scendible to the heirs of the bargainee during the life 
of the tenant in tail (c). And the law will be the 
same when the subject so disposed of by tenant in tail 
lies in grant ; as rents, commons, advowsons, &c. But 
And if a fine if the tenant in tail had levied a fine in affirmance of 
vled.^'theu above conveyance, the title of the bargainee or ro- 

ller dower leasee would not be impeachable whilst there remained 
def^ed*^ any issue inlieritable under the intail, and consequently 
whilst tlicre his widow’s right to dower could not be sooner defeated 
taii******^*^ than upon the failure of such issue. 

Dower at- 9* It has been before noticed, that in order to in- 
tachestori*- the wylow to a sure and perfect estate in dower, 

rcmdndera the law requires a seisin in the husband of the freehold 
expectant on and the inheritance semel et simul, and it has been 
n^athm'of shown that if the freehold and the inheritance in the 
terms for husband be separated by an interposed estate for li/e, 
years. wliich continues during the marriage, and is* not 


of tenant in 
tail, is clow- 
able so lonp: 
as tenant in 
tail lives. 


(a) 1 Roll. Abr. 677, pl> 30. (6) Ibid. pi. 20. (c) 10 Rep* 

96, and see Neville v. Rivers, supra, p. 1 1. 
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waivable by the tewant for life, such a separation will- 
prevent a title to dower arising for the widow. If, 
however, the interposed estate be merely a chattel in- 
terest, as such an interest will not prevent the union of 
the freehold and the inheritance in the husband, his 
widow will be intitled to dower. 

Thus, if the husband be seised for life, remainder to 
A for a term of years, remainder to himself in fee or in 
tail ‘f or if at the time of the marriage the estate be sub- 
ject to any other chattel-interests, his widow will be 
intitled to dower, subject to those interests. An in- 
stance of the first case has been already adverted to (o'). 

Also, at law, if the husband, previously to his mar- Withacessat 
riage, demise his lands for a term of years without a e^ecutio at 
rent, his widow will be intitled to endowment of the ti,e terms, 
reversion, with a stay of execution during the term. 

And if he reservt a rent upon the lease his widow will 
be intitled to dower of a third part of it, as incident to tliird of 
the reversion (^). So also, if the husband’s estate be reserved 
subject to a mortgage for a term of years at and during 
the marriage, the widow’s right of dower will attach to 
the reversion upon the expiration of the term, and not 
sooner. At law there is no difference whether . the 


mortgage be satisfied or not, if the term be subsisting ; 
but in equity if the mortgage be paid ofiP, and the term 
therefore satisfied, the widow will be intitled as against 
her husband’s heir or devisee to a removal of the legal 
impediment of the outstanding term, and to be imme~ 
diately endowed (c). But if the mortgage ‘be a sub- 
sisting charge at the husband’s death, then, although 
the widow will be intitled to immediate endowment of 
the reversion, yet it is upon the terms of keeping down 
a third part of the interest. In regard to the mort- 


(a) p. 360. (d) 1 Roll. Abr. 678, pi. 7— >8. Co. Litt. 

32. Stoughton v. Leigh, 1 Taunt. Rep. 402, stated supra, p. 342. 
(c) Hitchin v. Hitchin, Pre. Ch. 133. Ward v. Dudley, Pre. Ch. 
241. See chap. 1 1, sect. 2. 
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gagec, the widow is liable to be called upon for payment 
of the whole debt, or to be foreclosed. And if she 
discharge the demand she will be at liberty to hold the 
estate until she be reimbursed what she paid beyond 
her proportion as tenant for life of a third part of the 
lands («).' That proportion, by the old rule, was a 
third of the principal ; but accordihg to the modem rule 
now established in regard to the proportions of fines 
to be contributed by tenants for life and the persons 
in remainder upon renewals of leases, it is presumed 
that the amount of her contribution .will depend upon 
the value of her life, in estimating which, her age, &c. 
are to be considered (A). The distinctions prevailing 
in equity, in regard to the widow’s title to dower 
against a purchaser of the estate for a valuable con- 
sideration, are reserved for consideration in thg second 
section of the eleventh chapter. 

Another instance of a chattel interest not excluding 
the wife from dower may occur, as in the following 
case : 

Scinble that Suppose A to devise his estate to his executor for the 
tuchca on a payment of debts, and after the discharge of them, to 
Misin sub- lijs son in tail j that the son married and died before 
ch^ttcHn- debts were paid, leaving a widow ; it seems that 

torest in exe- 
cutors to pay - - * 

clebts^ 

{a) Palmes v. Danby^ Pro. Cli. 137- Hamilton v. Mohun^ 1 P. 
W. 1 18. Williams v. Wray, Prcc. Ch. 151. 1 P. W. 137. Squire 

V. Compton, 1 2 Eq. Ca. Ab. 387. 9 Vin. Ab. 227* (^») White 

V. White, 9 Ves. 554. But the rule of contribution to fines paid on 
renewal does not apply to mortgages, with respect to which the 
tenant for life contributes only the interest for his life (9 Ves. 560. 
5 Ves. 107.) And by analogy it seems that if a dowress pays off 
the mortgage and is afterwards redeemed, she will be charged in 
the account with onc-third of the interest, and will be allowed one- 
third of the rents and profits, and that she will hold the share which 
will be assigned to her subject to the payment of one-third of the 
interest during her life. This is of course upon the supposition 
that the husband’s personal estate is either not liable or not suffi- 
cient to exonerate his real estate from the mortgage . 
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she shall have dower (a), because the interest in the 
executor was merely a chattel (6), so that the freehold 
and inheritance vested in the son upon his father’s 
death, of which he was actually seised during the mar- 
riage. The endowment, however, cannot take place 
until all the debts have been satisfied. 

Upon the same principle it is presumed, that if the 
husband’s seisin of the inheritance during the marriage 
be subject to a statute-merchant, statute-staple, or to 
an elegit, the wife’s dower will attach, since those 
estates are but chattel interests (c). 

10. It is not necessary to the wife’s perfect title to 
dower in her husband’s freehold estates that the seisin 
of her husband should continue until his death. It is 
sufficient if he be benejicially seised of a lawful estate of 
freehold and inheritance at any period during the mar- 
riage, and if for ifti instant oxAy («?). This was curiously 
exemplified in the case of Broughton v. Randal (e). A 
father was tenant for life, remainder to his son in tail, 
remainder to the right heirs of the father. Both of 
them were attainted of felony, and executed together. 
The son had no issue, and the father left a widow. 
Evidence was given of the father having moved or 
struggled .after the son, and the father’s widow claimed 
dower of the estate, and it was adjudged to her ). 
The principle appears to be this j ‘that the instant the 
father survived the son, the estate for life of the lather, 
united with the remainder in fee limited to him upon 
the determination of the vested estate tail 4u the son, 
so that the less estate having merged in the greater. 


or subject to 
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(a) Hitchens v. Hitchens, 2 Vern. 403. S. C. Free, in Ch. 133- 
2 Frcexn.311. (&) Co. Litt. 42. (c) Co. Litt. 42. (rf) Sec 

Henley v. Webb, 6 Madd. 407- cited ante, p. 358. (e) Noy, 64. 

Gro. Eliz. 503. In the latter bopk the case is somewhat differently 
reported. (X) With respect to questions of survivorship be- 

tween persons perishing by the same calamity, see Taylor v. Diplock, 
2 PhiU. 261. 
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the fath^ became seised of the freehold and inheritance 
for a moment during the marriage, to which dower 
attached itself. 

But if the instantaneous seisin be merely transitory, 
i, e. when the very same act by which the husband ac- 
quires the fee, takes it out of him, so that he is merely 
the conduit for passing it, and takes no interest, such a 
momentary seisin will not intitle /tis widow to dower. 
In order to illustrate this, 

If lands be granted to the husband and his heirs by 
a fine, who immediately by the same fine renders it 
back to the conusor, the husband's widow will not be in- 
titled to dower of such an instantaneous seisin (a). 

Upon similar principle, if the husband be lord of a 
manor, and he accept a surrender from a copyhold 
tenant, and re-grant the estate by copy, his widow 
cannot claim dower (A). 

Exception, however, must be made to the above 
proposition, that the continuance of the husband's seisin 
to his death is unnecessary in order to create a title to 
dower, when such title is not founded upon the general 
law, but upon particular custom, as in the instance of 
copyholds. For since it is custom that gives the right, 
and is to be construed strictly, as it has been before 
observed (c), the widow must derive her title precisely 
according to its directions. 

Suppose, then, the husband to be seised of a copy- 
hold of inheritance, and the custom of the manor to 
allow the '^vives of copyholders, dying tenants, free- 
bench ; if the husband become bankrupt, and the com- 
missioners sell and convey the copyhold to a purchaser 
by bargain and sale, but between the date of the deed 
and the enrolment of it the husband dies, and then the 
enrolment is made in due time, his widow will not be 


(a) Dixon v. Harrison, Vaugh. 41. Cro. Car. 191. Co. Litt. 
31, b. (4) Sneyd V. Sneyd, 1 Atk. 442. (c) Sw/im, p. 359. 
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intitled to dower* The reason is, that the husband 
did not die seised of the copyhold as required by the 
custom (a), the enrolment having relation to the date 
of the deed. 

In the above case the custom required the husband 
to be seised of the estate at his death. iBut if the 
custom be silent as to that, and intitle generally the 
widows of copyholders to dower or freebench, it would 
seem that in such case also the husband’s seisin at his 
death is necessary ; for the widow has not, in these 
cases, an initiate title to freebench during the marriage, 
as at common law, but only a conditional inception of 
title (6). And in Godwin v. Winsmore (c), Lor'd 
llardwiche observed, “ that freebench was merely a 
widow’s estate in such lands as the husband died seised 
of, not that he was seised of during the coverture, as 
dower was (c/).’'^ • 

11. It may happen that the freehold estate of in- 
heritance of which the husband was seised during the 
marriage may be determined during his* life or after- 
wards. This may be the case where his seisin depends 
upon the acquiescence of persons having a lawful title 
to the estate, as in the instance before given of his 
seisin of a defeasible estate of inheritance (e) j or, by 
the natural expiration of his interest ; or, upon an 
event mentioned in the instrumeht creating the estate, 
but not disturbing or over-reaching his past seisin ; or, 
by a condition which defeats such seisin ab initio ; or, 
by the title of persons to the estate at the time of the 
marriage, which will have the same effect. 

Since the widow’s title to indefeasible dower de- 
' pends upon and arises out of the lawful seisin of her 


(o) Parker v. Bleeke, Cro. Car. 568. (6) Carth. 275. 2 Term 

Rep. 580. (c) 2 Atk. 526. -{</) But the widow may by 

special custom be intitled to freebench of the copyholds of which 
her husband was seised at any time during the coverture. See 
Watkins on Copyholds, vol. 2, p. 73. note. (c) Supra, p. 369. 
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huisband, it is perceivable, that in some of the above 
cases she will be intitled to it, and in others not. I 
shall consider each case in its order, with the exception 
of the first, as it has been treated of in a former 
page (a)* 

So favourably disposed is the law to the title of dower 
(a right of its own creation), that although the dowable 
estate naturally determine, it will be considered still to 
subsist, in order that the widow may hold her dower 
out of it during her life. 

Thus, if the husband be donee in t^il and die with- 
out issue, by which event the estate tail is naturally de- 
termined, and the donor enters, yet the husband’s widow 
will be intitled to dower of a third part of it And 

if a rent were reserved upon the grant, she will be 
liable to pay a third of its amount to the donor or his 
heirs \ for although it becamo extinct Upon the death 
of the tenant in tail without issue, justice required 
that if a third part of the estate out of which it was 
payable was continued in favour of the widow for her 
life, one third of the rent should have the like conti- 
nuance in favour of the donor and his heirs (c). 

But a distinction must be made between the widow 
of the donee in tail and the widow of the donor : ac- 
cordingly, if in the case last stated the question had 
been, whether the widow of the donor should ,have 
dower out of the rent which had become extinct by 
the death of the donee in tail without issue, the correct 
answer would be, that she was not ; because there was 


(n) Ibid. (6) Perk. sect. 317* In Chaplin v. Chaplin^ 

3 P. W. 230, it was said that this rule would not apply to 
the case of a rent created de novoy and granted to the husband in 
tail without remainders over ; but that upon his death without issue, 
his widow would not be endowed. • This distinction is, however, 
very questionable. See Co. Litt. 30. a. n. 2. Jenk. p. 5. Park 
on Dower, 159. (^) Co. Litt. 241. Perk, sect, 431. 

Plow. 155. 
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no person in existence who could be' called upon to pay 
any rent ; and in lieu of dower of such rent the donor’s 
widow, upon the determination of the estate tail, became 
dowable of the estate itself, of which in that event he 
became seised in fee (a). 

[]If the husband be seized in fee, and die without 
heirs, the wife will be entitled to dower, as against the 
lord, by escheat (&).J 

The next consideration is the wife’s title to dower 
after the estate .of her husband has determined, h^re 
its natural expiration, by the happening of an event 
particularly mentioned in the instrument creating it, 
but without disturbing or over-reaching his prior seisin ; 
an instance of which may occur, if A', being seised of 
lands in fee, covenant to stand seised to the use of 
himself and his heirs until C, his middle son, take a . 
wife, and afteswards tq the use of C and his heirs. 
Now, should die, and the lands descend to JB his 
heir, who also dies leaving a widow, and then C marries, 
— i^ has been said that the widow of the heir of A, 
should not have dower ; because the estate of B de- 
termined by express limitation or provision made in 
the instrument before her title to dower commenced, 
and therefore her dower, which was derived out of ^*s 
seisin, could not continue longer than the original 
estate. The very case came before the Court Tr. 8 
Car. Mot. 1343, but no judgment was given, the Court 
having been equally divided in opinion. It is pre- 


(a) Fitz. N. B. 149. (6-) And if the estate tail determines .after 
the husband's deaths the wife's dower of the rent will cease ; and it 
seems that she will not be endowed of the land> her husband not 
having been seised of it during the coverture. And so if the grant 
contained a clause of re-entry for nonpayment of the rent^ and after 
the husband's death the heir entered under this clause^ it seems that 
the wife would not be endowed. Perk. 317- (i) Jenk. p. 5. 

Bro. Dower^ 64. I Eden. 193. See Watkins on Copyholds^ voL 2. 
p. 85. 
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sumed, however, that iiL this case the widow would be 
entitled to dower, for the reasons and upon the autho- 
rities mentioned in the chapter upon “ Curtesy” (a). 

It is conceived that the principle upon which the 
widow is acknowledged to be intitlcd to dower after the 
natural determination of her husband*s estate in the 
land in respect of which her title attached, equally ap- 
plies to the case last supposed, which principle is, that 
the husband having at some period during the marriage 
been seised of an estate out of which a title to dower 
arose, although such estate determine by any event 
afterwards not defeating but determining the husband’s 
seisin, the law so favours this right of the wife, which 
was initiate, as to preserve and continue it after the 
estate which supported it expired. 

But the case is obviously different when the seisin 
of the husband is defoated by, a condition annexed to 
the grant ; for if the donor enter for a breach of it, the 
husband is considered as never having been seised at 
all ; the donor is in of his original estate, which over- 
reaches and defeats all the rights, &c., which attached 
to the intermediate seisin of the husband, one of which 
was his widow’s .right to dower. 

Thus, if husband feoffee or releasee in fee upon con- 
dition marry, and the feoffor or releasor enter for a 
breach of it, and thcil the feoffee dies, his widow will 
not be intitled to> dower ; because the entry of the 
feoffor or releasor defeated the seisin of the feoffee or 
releasee in toto, and all rights appendant or incident, to 
it (ti). 

The result is the same when the condition is annexed 
by implication (if 'Urw. Accordingly, if there be father 
and son, and the father being seised in fee simple of 


(a) Chap. ]. sect. 5. Sco also some remarks on this subject 
in the Adden^ at the end of vol. 2. (6) Co. Litt. 201, 202 

Perk. sect. 31 1, 312. 
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an estate give it in exchange to a stranger for another 
estate, and then dies, — ^the son afterwards marries and 
enters upon the estate taken in exchange ; but the 
stranger being evicted enters upon the estate given by 
him in exchange to the father. Under these circum- 
stances, the widow of the son will not ha intitled to 
dower of this last estate ; because the s(m*s seisin was 
entirely defeated upon the eviction of and entry by the 
stranger, in consequence of the implied condition an- 
nexed to all exchanges, that if either party be evicted 
of the thing received in exchange through the defect 
of the other’s title, he shall return to the possession of 
his own ; and this has relation to the period of making 
the exchange (a). 

The principle of the last case explains the rule why 
a widow shall not be endowed of land given and taken 
in exchange by her hugband during the marriage (ft) j 
of both of which her husband was seised, and to both 
of which her dower attached : for if she were allowed 
dower out of both estates, and endowed df them accord- 
ingly, then, so soon as her dower was assigned out of 
her husband’s lands given in exchange, her endowment 
of those which were accepted by him in that transaction 
would be defeated by the entry of the owner of them 
previously to the exchange, under the implied condition 
annexed to exchanges by the law ; so that the widow 
could not possibly enjoy permanent dower in both 
estates. The law, therefore, in order to protect her 
against improvident exchanges by her ijusband of his* 
lands, which might be injurious to her right to dower, 
permits her election to endowment out of either of the 
estates given or accepted in exchange, but does not 
allow her dower out of both. 

In truth, in all other cases, if the husband’s seisin be 
defeated by a lawful title existing prior to the mar- 


(6) Co. Liu. 3], b, and supra, p. 347. 
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(n) Perk. sect. 309. 
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riage, his wife’s initiate title to dower will determine 
with it ; for when the person so intitled recovers the 
estate, it will have relation back beyond the marriage, 
and be attended with the like consequences as the entry 
of a donor for a condition broken, which was the sub- 
ject last considered. 

Thus, if two coparceners make • partition of their 
estate, and the. one marries, and the other is impleaded 
in respect of his allotted share, and he prays in aid the 
other coparcener, who joins with him ; if judgment be 
pronounced for the demandant against the tenant . for 
the share, and that the tenant shall have pro rata of the 
part which remained in the possession of his companion 
the husband coparcener, and the husband dies, his 
widow will not be intitled to dower of that which was 
recovered from her husband pro rata ; because the 
recovery has relation to the death of, the common 
ancestor, and consequently the husband’s seisin of it is 
defeated by a title prior in time to the marriage (a). 

So, also, if tenant in tail discontinue in fee, and then 
marries, and either disseises or takes back the estate 
from the discontinuee to himself and wife in tail or in 
fee, and dies seised, leaving issue, — his widow will not 
be intitled to dower; because the issue in tail is re- 
mitted, which defeats ah initio the estate of which. the 
husband was seised, together with the right to dower 
that attached to it (U). Again, if the husband being 
tenant in tail general, make a feoffment in fee, and 
retake an estate to himself and his wife in special tail, 
and then his wife dies, and he marries again, has issue, 
and dies, — liis second wife will not be dowable of those 
lands ; because, by the remitter of the issue to the 
general tail, the seisin of her husband in special tail, 
which alone he had during the second marriage, was 
totally defeated (c), as in the preceding case. 


(a) Perk. sect. 310. (A) Fits. N. B. 149 (F.) Co. Utt. 31, b. 

Dyer, 41, a. (r) Perk. sect. 302. Co. Litt. 31, b. 




So, also, if there be grandfather, father, and son, and 
the ^grandfather being seised of three acres of land in 
fee, mariies and dies, upon which the lands descend to 
the father, who dies either before or after entry, leaving 
a widow intitled to dower, and then the son enters and 
endows his grandmother of one acre, wha soon after 
dying, the father’s widow claims a right to endowment 
out of the same acre, such claim will not avail (a) ; 
because the father’s seisin of an entire estate of inherit- 


If there be 
two widows 
dowable, and 
the- first be 
endowed, 
the second 
widow’sright 
to dower is 
defeated. 


ance in this acre was defeated ab initio by the grand- 
mother’s endovyment ; by which act her title to dower 
was consummate ; so that, in fact, the father was seised 
of no other estate during the coverture than a reversion 
in fee depending upon an estate for fife, viz. upon the 
estate for life of the grandmother ; a seisin which, as it 
has been before shown (6), is insufficient to create a 
title to dower.* • 

In the last case it is observable, that by endowinent 
the legal title of the grandmother was complete, and 
that the endowment had relation to the grandfather’s 
seisin at his death, and her estate was a continuance of 
it, and a defeasance pro tanto of the father’s seisin 
ab initio, which only commenced at the grandfather’s 
death. All depended upon the endowment, by which 
the grandmother’s title was rendered complete, and by 
whi^h she was in of her husband’s estate immediately 
from his decease. Let us simplify the above case, and 
put it thus: Suppose that the ancestor of a married 
man dies, upon which he endows his ancestor’s widow 
of a third of the lands which descended upon him as 
heir, and then also dies, his widow wilt not be intitled 
to be endowed of the third assigned in dower to his 
ancestor’s widow ; but she will be dowable out of the But she will 
remaining two thirds. — So intitled also will the father’s 5® 

" dower out of 

the remain- 
in^ two 
thirds. 

(a) Co. Litt. 31. (6) 5tfpra, p. 359. 
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widow be, in the former case, out of the remaining two 
acres. ^ 

It is to such cases as these that the maxim, Dos de 
dote peti non debet^ applies j for, where no dower has 
been actually assigned, the rule is inapplicable \ the 
heir’s seisin in the last case, and the father’s seisin in 
the former, are not disturbed (a). It therefore may 
be considered as settled, that the mere right or title to 
dower in the first widow will not prevent a second from 
endowment. 

Thus, in Hitchens v. Hitchens (A), lands, subject to 
a title to dower, were devised to a person in fee, who 
died, leaving a widow ; the widow sued for her dower, 
and recovered alhird part of the whole, without any 
regard to the title of dower in the widow of the tes- 
tator, who did not put her claim in suit. It was holden 
by the Court, that the testator’s widow not having re- 
covered her dower, it was to be laid out of the case ; and 
the dower of the devisee’s widow ^was not therefore to 
be looked upon as dos de dote. 

It is essential, however, to the exclusion of the second 
widow surviving the first from dower of the third part 
of the estate assigned to the first widow, that the hus- 
band of the first should die seised of the inheritance ; 
for if he, during his life, enfeoff or convey it to the 
husband of the second widow, who endows his (the 
feoffor’s) widow, and dies, then after her death the 
widow of the feoffee will be intitled to endowment of a 
third of the part assigned in dower to the widow of the 
feoffor ; because the feoffee had a lawful seisin of the 
inheritance before the death of the feoffor, viz. from 
the date of the conveyance in respect of which his 
widow became dowable in the whole estate, including 


(a) See Gilb. " Dower,” 395. The rule Hos de dote peti non 
dehet, extends to copyholds. See Baker t. Beresford, T. Raym. 58. 
2 Sid. 1. 9. (5) 2 Vem. 403. 
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the third of it, which the feoffor’s widow was intitled to 
have assigned to her. It is obvious that the endow- 
ment of the first widow could not, as in the instance 
before given, defeat the title of the second by avoiding 
the seisin of the feoffee (the husband of the second 
widow), and converting his seisin of it from the feoffor’s 
death into a reversion in fee upon an estate of freehold 
for the wife of the first widow ; since the feoffee’s seisin 
did not^ depend upon, but was paramount to, the death 
of the feoffor, upon which event alone the right of the 
first widow to an estate for life was consummate : and 
although the endowment of the first widow had the 
effect of drawing back out of the feoffee’s seisin in fee 
an estate for her life, commencing frohi the death of 
the feoffor, yet it did not over-reach or devest that 
seisin, but left it, subject to her interest for life, liable 
to all the claimf^ which tl^e feoffee had created upon it, 
and to all the'rights which the law had attached to it, 
one of which was his widow’s title to dower out of the 
whole. The necessary consequence therefore is, as it 
has been stated, that if the second widow survive the 
first, she will be dowable of the third which had been 
assigned in dower to the first widow (a). 

The time and person to whom dower is^rs^ as- 
signed, may also alter the rights of the parties in the 
case before adduced of grandfather, father, and son. 

Thus, if the father’s widow be endowed by the son 
before the grandmother, and the latter recover the acre 
from the mother,— -the mother may claim the acre 
again after the grandmother’s death ; because by the 
endowment the mother became seised of the legal free- 
hold for her life ; and the recovery of the acre by the 
grandmother did not defeat such estate in toto, but 
during her life only. The mother’s estate for life. 


(a) Co. Litt. 31 . Perk, seset. 315, and see Gilb. " Dower," 396. 
and Bustard’s Case,- 4 Rep. 122, n and b. 
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therefore, being, in relation to herself a larger interest, 
in consideration of law, than an estate pur autre vie, 
viz. during the grandmother’s life, the mother retained 
a reversionary interest in the acre, after it was recovered 
from her, expectant upon the grandmother’s death, on 
the happening of which event the mother is intitled to 
reclaim the acre in dower; but if she had been re- 
endowed by the heir of another acre, in lieu of the one 
which was recovered from her, he may re-enter upon 
it (a). 

12. It has been before observed (Ji), that there must 
be a seisin in the husband of the inheritance, cither in 
fact or in law, to intitle his widow to dower. If, there- 
fore, he only hafve a right of entry upon the lands, and 
he does not exercise it during the marriage, so as to 
obtain seisin of the inheritance, no title to dower can 
arise to his widow. To excn\plify this> 

Suppose A and B exchange estates under convey- 
ances at common law, and A enters upon the lands of 
B given in ekehange ; B then marries, but dies without 
having entered upon the estate of A, accepted by him in 
exchange ; jB’s widow will not be intitled to dower of 
that estate, bec^^use, till entry, B was not seised of the 
inheritance either in fact or in law (c). 

But the reader will notice, that if this exchange had 
been made by lease ‘and release under the statute of 
uses (d), which transfers the legal seisin and possession 
to the use, the entry of B would have been unneces- 
sary, and in that case his widow would have been in- 
titled to dower. Again, 

. If a person enfeoff another upon a condition to be 
performed on the feoffee’s part, and afterwards marry, 
and then the condition is broken, but the feoffor dies 
before entry, his wife will not be intitled to dower (e). 


(a) Co. Litt. 31. Perk. sect. 316. (A) Supra, p. 359. 

(c) Perk. 369. Co. Litt. 50 6. 51 5. (<!) 27 Hen. 8. chap. 10. 

(e) Perk. sect. 368. 
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So also if a man bargain and sell lands to another Non-entry 
person and his' heirs, with a proviso that if a particular 
act were done the bargain and sale shall be void ; and veyance by 
afterwards the bargainor marries, and then the condi- 
tion is broken, but before entry for the breach the riage, deter- 
bargainor dies ; his widow will not be intitled to dower 
(«); because for want of re-entry by the bargainor, the vei^ do^r; 
estate of the bargainee was not revested, so that at no 
time during the marriage the bargainor was seised of 
the inheritance in the premises. 

It is conceived, however, that if in a conveyance to 
uses it had been declared that upon a breach of the not Seins 
condition the conveyance should be to the use of the complied 
husband and his heirs, then that by virtue of the statute estoto*^ 
of uses, he would have been seised of the fee without limited to 
an entry, and his widow in .consequence intitled to 
endowment. fee. 

13. The same principle which prevents a title to Dower will 
dower upon a mere jright of entry in the husband 
during the coverture, will equally prevetit that title rig/dof 
arising, when the husband during that period has only 
a right of action to recover his estate. 

Suppose, then, a man to be disseised, and the dis- 
seisor (after being in peaceable possession of the estate scisee's en- 
for five years (A) ) to die seised, upon which the lands “ tolled 
descend to his heir j the entry of the disseisee would be ^i^n* 
tolled or taken away. Also suppose the disseisee to 
marry, and then to die, his widow will not be intitled 
to dower, since there was no seisin in t](}e husband 
during the coverture, but a right of action only. 

So also if the husband had commenced an action and although 
against the heir of the disseisor, but after recovering judgment, if 
judgment, died before execution, his widow would not he die before 
be dowable, because her husband was not during the ^ridow 

will not I)e 
dowable. 


(a) 6 Rep. 34 . (&) See stat. 32 Hen. 8, c. 33. 

VOL. f. C C 



SS6 


i>ofver. 


[IGhap. 9* 


Nor will 
dower arise 
when the 
husband's 
title depends 
upon a void 
conveyance. 

Instance — a 
bargain and 
sale void for 
want of en- 
rolment. 


marriage seised, either in fact or in law, of the inherit- 
ance of the lands («). 

14. The same reasoning applies where the husband’s 
title to seisin of the inheritance depends upon a defec- 
tive instrument or cotiveyance. 

Accordingly, if the husband’s title to the estate 
depend upon a bargain and sale (which, by the statute 
of Henry the eighth (A), must be enrolled within six 
months after its date), and he die before the enrolment, 
but after the expiration of the six months, his widow 
will not be itititled to dower (c), because the bargain 
and sale was void, and consequently there was no seisin 
in the husband. 


The reverse, however, would be the case if the hus- 
band had died within the six months, and the bargain 
and sale had been enrolled within that period ; for the 
enrolment has relation to tho date of' the bargain and 
sale, so that the husband in his lifetime was seised of 


Widow may 
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seisms of her 
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an estate of inheritance (rf). 

15. It may happen, that the husband becomes seised 
of the same estate at two or more distinct periods 
during the marriage. In these instances, the widow 
is at liberty to elect of which seisin she will be en- 
dowed. 


Thus, if the husband were seised in fee, and con- 
veyed away the estate, and then took it back, again 
in fee or in tail, his widow may. elect whether she will 
be endowed upon the first or second seisin (e) ; the 
exercise of ‘ which right may be of much consequence 


(a) Perk. sect. 370. 375. (6) 27 Hen. 8. chap. 16. 

(e) Dintmock's case, Ow. 149. (d) See Cro. Car. 217. 568. 

This seems to be the better opinion, though some of the authorities 
ore at variance. See Gilb. Uses, 96, and Mr. Sugden's note, ibid. 
292. Sanders on Uses, vol. 2. p. 64. Shep. Touchst, 226. Dim- 
mock’s Case, «5. S. C. Cro. Jac. 408. Hob. 136. (e) Co. 

Litt. 33. 
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to her, as will appear when the effects of assignments 
of dower are afterwards considered. 

And if the widow preclude herself of this right of 
election, by joining in a fine with her husband, and 
he take back the same estate in fee or in tail, she will 
be entitled to dower of this second seisin (a). 

With respect to the issue, in relation to the widow’s 
title to dower, the birth of any is not rcfiuired, as we 
have seen that it is in order to found a right to curtesy. 
But the issue which might have been born, must be 
such as by possibility might have inhei’ited the estate. 

If, therefore, a man seised of lands in fee-simple have 
a son by his first wife, and after her death marry a 
second, she will be intitled to dower of his lands, for 
her issue might by possibility have been heir to and 
inherited the estate after the sou’s death. So it is if 
the husband be seiA^d to him and to the heirs of his 


And she will 
be dowable 
of the se- 
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if she be 
baiTcd of the 
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fine. 


Of the issue 
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body in tail general ; and for the same reason, if the 
husband be donee in special tail, holding lands to him 
and the heirs of his body begotten on Jane his then wife, 
she will be intitled to dower, although there be no 
issue, by reason of the possibility there was of her 
having such as were inheritable ; but if she happened 
to die before her husband, and he married a second 
wife, this wife would not be dowable of the lands in 
special tail, for her issue could not by any possibility 
inherit them per J'ormam doni (Jt). 

III. We shall now consider, in their order, when, 
and by whom, and of what, and how dower is to bo 
assigned, and the remedies for excessive assignments. 

Before entering upon the consideration of the above Dower must 

particulars, I must observe, that a widow is not intitled ^ assigned 

• • before wiciow 

to enter upon her third part of the estate until it has cau lawfully 
been duly assigned to her by the heir or other com- cater. 


(a) l^ote 5 to Co. liitt. 33. (6) 2 Black. Com. 131. Litt. 

sect. 53. 8 Bop. 36. Cro. Jac. 615. 


C C ‘2 
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pet^nti authority (a). This is required not only for 
notoriety to the public, as to the owner of the lands, 
to enable them to implead the tenant, but also to in- 
title the lord of the fee to demand the heir's services 
in respect of the estate so holden j for the heir by his 
entry becomes tenant to the lord, and the widow is 
immediate tenant to the heir by a kind of subinfeuda- 
And the as- tign which is completed by the assignment (i) ; and 
nw^not be necessary that the assignment should be by 

by deed. deed (c). 

dower 1. The first thing to bo considered is, when dower 
is to be assigned. 

The widow is intitled to be endowed immediately 
after her husband's death j and dower ought to be as- 
signed to her within forty days after the happening of 
that event : in the mean time she is intitled at the 
common law, condimcd by Magnh Charta (d), to re- 
main in her hnsband's capital messuage or other dwell- 
ing-house, of which she is dowable, for the space of 
forty days, and to be supported de bofiis viri (e). This 
title of residence is called the widow's Quarantine. But 
Quarantine, marry during these days, or depart from her 

husband’s liousc (to which she will not be permitted to 


signed. 


Widow's 


(/i) Co. Litt. 34, 37. Dali. 100. And hence a widow. before 

assignment of dower has not such an interest as to gain a settlement^ 
or to be Jrremoveable from the parish^ unless she be resident on the 
premises. Rex v. Northweald Basset. 2. Barn and Cress. 724. 
But if she resides on the premises for forty days after the death of 
her husband^ being irremovcable during that period^ she gains a set- 
tlcmentj which however is not communicated to a second husband. 
Rex V. Painswick. Burr. Sett. Cases^ 783. By stat. 20. Geo. 3. 
chap. 1 7. sec. 12^ if the husband died seised^ receipt of the profits of 
the dower^ without assignment^ is sufficient to entitle a second hus- 
band to a vote for the county. (A) 2 Black. Com. 135. Perk, 

sect. 393. (c) Post. p. 392. (rf) Chap. 7. (e) Co. 

Litt. 32 5. 34 2 Inst. 17* Jenk. 284^ pi. 16* But see CQfdra 

as to her right to maintenance. F. N. B. 1 62. in marg. 
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return for the remainder of the time), her right to 
quarantine determines. 

In pleading quaiantine, the widow must show with Plea h* 
certainty the period when her husband died, and the 
time of the forty days after (a). And if she be evicted 
by the heir or ter-tenant, she is intitled to the writ de wnt de qua- 
qnarantind habendd (A), the form of which is given in rantina, &c. 
Fitzherbert*s Natura Breviiim (c). 

S. The next consideration is, by U'hom dower is as- 
signable. 

The person by right intitled to assign dower, when Person os- 
a court of law is n*ot resorted to for the purpose, is the 

JL X ClO^V0ir XYlllSC 

heir, or whoever may be the owner of the freehold (</) j be seised of 
it being settled that an assignment of dower cannot be freehold, 
made by any person who has not a freehold in the 
estate, or against whom a writ of dower does not lie. 

For this last reason, it is said that a guardian in socage Therefore 
cannot assign dower Cc) ; Itiowever, tenants by elcgit, 1*7 
by statute staple, statute merchant, or for terms of csqjc, or 
years, are incompetent to make a legal assignment 
of dower, since they are possessed of mere chattel in- ^ 
terests (y). 

If the heir be a minor, he is notwithstanding com- Minority of 
petent to the assignment of dower; because lie would heir is no ol^ 

f... , , . .. ,, , jcction to his 

be obliged to do so in a suit, in which he would not be assignment. 

permitted to take advantage of infancy, so as to prevent 

an immediate assignment, since the widow’s title to her 

dower is urgent, it being necessary for her immediate 

support («•). 

But it is not necessary to the validity of tlie assign- Assignment 

may be by a 
person seised 

' ■ .... - — ' ■ " ■' of a tortious 

freehold. 

(a) Kettillesby v. Kettillesby, Dyer. 76 b. (fi) Co. Litt. 

34 b. (c) Page 162. (d) Co. Litt. 34 6. (e) But 

dower might have been assigned by guardian in chivalry. Co. Litt. 

35. a. 38 b. 9. Co. 17. (y*) Co. Litt. 35. Perk. sect. 404. 

6 Bep. 57 b. (g) 1 RolL Abr. 137. 681. Gmre v. Perdue, 

Cro. Eliz. 309. 
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ment» that the estate in the person making it should 
be a lawful freehold ; because assignment of dower is 
a legal obligation upon the tenant of the freehold, 
whether he obtain it by right or by wrong j and if by 
wrong, the widow is not obliged to wait for an assign- 
ment until the heir thinks proper to enter and defeat 
the tortious estate, an event which may never happen. 

If, therefore, an abator^ disseisor ^ or intrudor make 
the assignment, as the lawful tenant ought to have done, 
it will be good and binding upon such tenant (a). 

But if the tortious freehold of the assignor had been 
obtained by the means or in collusion with the widow, 
in order to her being endowed by the abator, &c., 
although the assignment would liot be void under such 
circumstances, yet it would be voidable by the entry of 
the heir (A) ; for according to Lord Coke, “ The covin 
or fraud suffocated the widow’s right,,and the wrongful 
manner by which the freehold was acquired, avoided 
the matter that was lawful i. je, rendered voidable the 
endowment, which was made by a person competent to 
make it. , The effect would have been the same, if, 
under those circumstances, the assignment of dower 
had been fairly made, of one equal third part to the 
widow, by the sheriff, after she had obtained a judgment 
for her dower (r). 

The law, however, only countenances the acts of 
persoits acquiring estates by wrong, from necessity ; 
and in the present instance for the benefit of the widow, 
whose endowment might otherwise be totally prevented. 
This inconvenience being guarded against by the means 
above mentioned, the law then interferes to protect 
the right of the lawful heir ; and lest he might be in- 
jured by the transaction, it supports only such assign- 
ments of dower by abators, &c., as the heir, if he had 


(a) Perk, sect, 391. Co. Litt. 35. 
(c;) Co. liitt. 33. 


(d) Perk. sect. 395. 
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been in possession of the lands, was bound to mi^e •, 
i. e. of a third part of them. So that if an abator, &c., 
assign to the widow a rent out of the lands, instead 
of assigning a third part of them according to the 
common law, the assignment will be void, the widow 
not being intitled to such an endowment j and conse- 
quently the abator, &c., was not obliged or authorised 
by law to make such an assignment as, or in satisfaction 
of, dower (a). 

Upon similar principles, if two persons be Joint 
tenants of an estate under a devise or conveyance from 
a man whose widow is intitled to dower out of it, and 
one joint tenant assigns a third part to her for dower, 
the assignment will be good and obligatory upon his 
companion ; because he being tenant of the fi'eehold, 
per mis et per touty was competent and compellable to 
make the assignment, which was made according to the 
rule of the common law. 

But if the joint tenant had assigned to the widow a 
rent out of the estate for dower, then hi« companion 
would not be bound by the assignment, for tlie same 
reasons which have been before mentioned, in relation 
to similar assignments by persons seised of tortious free- 
holds (b). 

So also, a husband seised of lands jointly with, or in 
right of his wife, may assign dowca* to a woman intitled 
to it, •out of the estate, and his widow will not be per- 
mitted to defeat the assignment after his death (c) \ but 
it is presumed, upon the reasons before given, that the 
assignment must be such as the law authorises to be 
made ; viz. of a third of the lands, or the husband’s 
widow may avoid it. 

3 . Having considered when, and by whom dower is 


(a) Perk. sect. 397»^98. Co. Litt. 35. 6 Rep. 57 5. 

(i) Perk. sect. 397. (c) 1 Roll. Abr. 681. Perk. sect. 399. 
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to be assigned, I shall in the next place proceed to con- 
sider the assignments ought to be made. 

[[Dower may be assigned by parol. The widow being 
entitled of common right, nothing is required but to 
ascertain her share ; and when that is accomplished by 
the assignment, and she has entered, the freehold vests 
in her, without lively of seisin or writing (a). And 
this is true, not only when the dower is assigned in the 
manner prescribed by law, but also where a different 
mode of assignment is adopted by agreement, as where 
a rent issuing out of the lands (^), or an undivided 
third part (c) is allotted to the widow'.] 

The assignment of dower required by the common 
law, is of one third part of the lands or tenements of 
which the widow was dowable, and to be set out by 
rmtes and bounds where it is practicable, to be held by 
her for life. Hence it appears, that, the endowment 
must be parcel of the lands and tenements themselves. 

If, then, the heir or tenant; assign to the widow, 
without her consent, a rent issuing out of such lands 
or tenements for her dower, the assignment will be in- 
valid, and therefore not obligatory upon her (rf). But 
if the assignment be by indenlurCf to which she is a 
party, the indenture operating as an cstoppeU she will 
be precluded from questioning the assignment, and ex- 
cluded from any other endowment (e). 

Such is the widow’s common law right of endow- 
ment, and the sheriff or tenant ought so to assign it. 
If, then, the widow be intitled to dower out of manors 
and lands, the sheriff or ter-tenant must assign to her 


(a) Co. Litt. 3.i a. Rowe v. Power, 2 N. R. 1 . 34. (i) Co. 

liitt. 34 a. Jenk. p. 9. Perk. 406. 9 Vin. Ab. 263. pi. 2. 

(o) Coots V. Lambert. Co. Litt. 32 b. n. 1 . Sty. 276. 1 Ro. Ab. 
682. 2 N. R. 34. (rf) Perk. sect. 406. Co. liitt. 34 b. 

(e) Dyer, 91, h. pi. 12. Or if the assignment of the rent be with- 
out de^, but is accepted by her, it will be equally bindiiig, vide 
supra. 
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one third part of each, by metes and bounds (o). Tlie 
reason is, that it is more eligible and convenient for the 
widow and tenant of the lands to enjoy their shares in 
severalty, than in common. But if the writ directed 
to the sheriff command him to deliver possession of a. 
third part of all lands and tenements, &c., and there 
were lands in meadow, pasture, and corn, he would act 
in obedience to the writ by assigning dower iri toto, 
out of any of these descriptions of lands, and his return 
to the Court of having done so would be good (^). 

It is said (c) that if the widow be dowable of three How assign- 
manors, the sheriff may assign one manor to her in lieu „,ade when 
of dower out of all ; but this is denied by the Court in husband died 
an anonymous case iii Moore (rf), because the widow is 
intitled, by common right, to dower of a third of each nors. 
manor. The difference probably may be thus recon- 
ciled ; if the widow recover dower out of three manors, 
and the writ to the sheriff direct him to assign it out of 
the three, then his assignment of one manor for dower 
out of all will not be good (e) j but that *if the direc- 
tion in the writ be general, to assign dower of all lands 
and tenements comprised in it, and the parties agree 


{a) Litt. sect. 36. (4) Moore, 19, pi. 66. (c) Moore, 19. 

{d) Page 12, pi. 47. But perhaps the authorities in favour 

of this mode of assigning dower would now prevail, if the manor as- 
signed were equal in value to one-third of the whole. It docs not 
seem to be necessary in all cases, that the widow should have a third 
of each part of the husband’s estates. Thus if the husband be pos- 
sessed of several different mines, it is not necessary that the sheriff 
should^vide each of them ; but he may assign such a number of 
them as may amount to one-third in value of the whole. 1 Taunt. 
411. See also 9 Vin. Ab. 257, pi. 13, 14. ibid. 260, pi. 3. And if 
one of the husband’s estates had been aliened with warranty, in many 
cases the whole of the wife’s dower was assigned out of the remain- 
ing estates, if sufficient. See post. Sect. 5. In Br. Dower, 72. 
Lfittleton reasons on the supposition that the assignment is to be 
made in the same way as under a writ of partition or an clegit, where 
a division according to the value is sufficient. Clarendon v. Honisl^, 
1 P. W. 446. Den v, Abingdon. Doiigl. 456 . See Br. Elegit. 14 . 
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that one manor shall be assigned for dower in respect, 
of all the three, such assignment will be good (a). 

The sheriff is a mere ministerial officer, and can 
only assign dower according to the rule of .the common 
law, and the tenor of the writ addressed to him by the 
Court (6). , If, therefore, the subject out of which 
dower is to be. assigned, be divisible into shares, and 
he does not return that he has delivered seisin of a 
third part of it by metes and bounds^ the assignment 
cannot be supported. Yet it is not necessary for him 
to state, in his return to the Court, the particular fields 
which he has allotted for the widow’s third ; it will be 
sufficient if he mention with certainty and precision of 
what such third c consists. 

Tlius, in Howard v. Cavendish (c), the sheriff re- 
turned, that he had delivered seisin to the widow “ of 
one third part of the honor, hundred^ tenement, and 
advowson j viz. of one tenement or farm in C, called 
Wt then or late in the occupation of &c. :** con- 
cluding, as it is to be inferred, that the delivery was 
made by metes and bounds of such of the particulars as 
were capable of it. It was objected that the return was 
void, since the expressions “ tenement or farm” were 
uncertain, and ’that an ejectment for a messuage or 
tenement («?), or an indictment stating an entry into a 
tenement or farm, was insufficient, for uncertainty. 
But the Court decided otherwise ; observing, that the 
same particularity was not required in returns of as- 
signments of dower, as in declarations or indictments ; 
and that messuage or tenement, in the tenure of 
J. S.** was an usual and a good return j more- espe- 
cially, as in the present case the sheriff had stated, in 


(a) 1 Boll. Abr. 683, pi. 30. Moore, 19, pi. 66. (6) 1 Roll. 

Abr. 683, pL S5. (c) Cro. Jac. 621, pi. 18. Palm. 264. 

iji) Contrut L Burr. 623, and 1 Term. Rep. 11. 
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the conclusion of his return, that he had made a deli- 
very by metes and bounds (a). 

But if, in assigning dower, the sheriff discharge his 
duty vexatiously and maliciously, he will be punished 
by the Court, and the assignment set aside. An in- 
stance of this occurred in Howard v. Cavendish (h). 
The sheriff returned that he had assigned dower to the 
widow of a house ; viz. a third part of each chamber, 
and that he had chalked out each part for her. It was 
determined that this was an idle and malicious assign- 
ment, and the sheriff was committed to prison. 

The Court* proceeded in the same manner in a 
case (c) where the sheriff refused to make an equal al- 
lotment for dower, in obedience to directions from the 
Court, and had been besides extortionate in his de- 
mands, taking from the widow fiO/. to execute the writ 
of execution. , , 

When thfe property docs not admit of an assignment 
of dower in severalty, either from the nature of the 
husband’s interest in it, or from the tjuality of the 
thing itself, an assignment by metes and bounds will of 
necessity be dispensed with. 

An instance where the nature of the husband’s estate 
precludes an assignment of dower by metes and bounds, 
occurs in the case of a tenancy in common. 

Thus, if the husband be tenant in common in fee 
with J3f and die before a partition, his widow’s dower 
must be assigned to her to hold in common also, and 
not in severalty. The reason is, that hey husband was* 
seised at his death of his moiety, in common with D ; 
his widow, therefore, succeeding to a third of his in- 
terest for her life, cannot enjoy it othenvise than he 
did i so that she must of necessity hold it in common 


(fl) See Den v. Abingdon. Dougl. 456. Fenny v. Dnrrant. 
1 Bam. & Aid. 40. ( 6 ) Palm. 264. (<?) Longville's 

case, 1 Keb. 743. 
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her husband’s heir, imd with B, the surviving 
tenant in common (a). 

Upon the same principle, the like law prevails in the 
ciV^ of coparceners. But the determinations would 
have been different in each case, if partition had been 
made before the husband’s death ; for then he would 
have died solely seised of his moieiy, and his widow’s 
dower would be capable of being assigned in severalty ; 
the assignment of it, therefore, ought to be made by 
metes and bounds (&). 

Instances of the second class of cases, when assign- 
ments of dower by metes and bounds are excused from 
regard to the natures of the property in which the 
widow is dowable,'‘are as follow : 

When the thing is entire^ as a house, dower ought 
to be assigned of so many rooms, and not of a third 
part of it (c). 

Of a mill the widow cannot be endowed of a third, 
although she has a freehold interest in it. The proper 
assignment of ^ower in this case, is either of the third 
toll-dish, or of a third of the profits ; and the widow 
may grind there toll free(d). And if she recovered 
judgment in' a writ of dower of a third part of the mill, 
it would be erroneous, and might be reversed on a writ 
of error (e). 

Of stallage, a fair, an office, the keeping of a park, a 
piscary, and of courts, fines, heriots, &c., the proper* as- 
signments are of one third of the profits of each ( / ). 

Of open mines and minerals, the following distinc- 
tions have been laid down in regard to the manner of 
assigning dower. 

If the open mines be within lands which belonged to 


(a) Fit*. N. B. 149. (I.) 1 Brownl. 127. («) Perk. sect. 

412. (c) Palm. 264. (<i) Perk. sect. 415. Co. Litt. 32. 

Gilb. ** Dower," 397. («) Gilpin v. Cookson, 1 Lev. 132.* 

(^) Co. Litt. 32. 
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the husband, the sheriff must estimate the annual vahie 
of them, as part of the value of the lands of which the 
widow is dowable ; but he need not assign to her any 
of the mines, or any parts of them : he may include a 
third of their annual value in the quantity of the lands 
set out by him by metes and bounds for dower, in which 
are none of the mines or minerals. But if he choose, 
as he is at liberty to do, to include any of the mines or 
minerals in the assignment, then if the lands in which 
they are, form no parts of the lands assigned for dower, 
he ought to describe the mines specifically : if, however, 
the mines assigned be included in the lands set out in 
dower, it is optional in him to particularise them, since 
they are parts of the lands assigned. But the sheriff 
may not adopt any of these methods ; he may divide 
the enjoyment and perception of the profits of the mines 
between the parties j "viz. by directing the separate 
alternate enjoyment of the whole for short periods, 
proportioned to the share each party had^in the subject, 
or by giving to the widow an adequate part of the 
profits. 

With respect to open mines or minerals of the hus- 
band, lying in the lands of other persons, and in which 
his widow is intitled to dower, it is to be observed, 
that if the assignments for dower of such mines could 
be ipade by metes and bounds, in the manner lands arc 
required to be divided, that method ought to be 
adopted ; but since that cannot be accomplished withoul; 
preventing the parties from having the proper enjoyment 
and perception of the profits, this species of property 
is analogous in principle to those before noticed, in 
which the sheriff is permitted to assign dower in a spe- 
cial manner. It is not, therefore, necessary that the 
sheriff should divide each of those mines j but he may 
assign such a number of them as amount to one third 
^n value of the whole, or he may proportion the enjoy- 
ment of such of them as he thinks proper, so as to give 
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each person a due share of the whole, as before men- 
tioned (a). 

The common law mode of assigning dower of an 
advowson, is the third presentation (6). And if there 
be advowsons appemla 7 it to two or more manors in 
which a widow is dowable, the assignment should be 
of a third part of each manor, and of the third presen- 
tation to each church (c). 

With respect to franchises appendant to an Honor, 
an assignment of a third part of them with a third of 
the Honor, was held good (r/) j and there appears to be 
no objection why a similar assignment of them should 
not be made when they are appendant to a manor, 
although Brooke (t) states the law to the contraiy, for 
a reason, which, if good, equally tends to avoid the as- 
signment in the other case j viz. because the franchises 
cannot be divided. 

In regard to tithes, in which the widow is also in- 
titled to dower, the methods of assignment are next to 
be considered. 

It is agreed, that in a writ of dower for tithes, the 
demand must be made with certainty, so that such a 
judgment may be given as to enable the sheriff to ex- 
ecute a writ of execution founded upon it (^ ). The 
several kinds and natures of the tithes ought at the least 
to be clearly expressed j and it was holden in Harpur^s 
case, that an ejectment for all tithes in without 
saying more, was not good j but it would be otherwise 
if the natures and kinds of them had been generally 
stated, as de quddam portione gt'anot'um Jbsni* laniy ag- 
nellorum, &c. (g). The assignments to be made by the 


(a) Stoughton v. Leigh, 1 Taunt. Rep. 402. (b) 1 Roll. 

Abr. 68S. (c) Co. Litt. 32 b, note 2. (cl) .Cro. Joe. 622. 

(e) Dower, fo. 256, pi. 102. (/) Thyn v. Th]rn, Sty. 

(g) 11 Rep. 25 h. 1 RoU. Rep. 68. 
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sherilF upon such recovery, or by the ter-tenant without 
suit, appear to he as follow : 

Of corn and grain, tlie third sheaf, or tithes of the Of com and 
third yard-lande (a). And upon the same principle, S*^®*®* 

Of hay, &c., the third tithe cock, or a third of the Hay. 
tithe as rendered. 

Of lambs, the third tithe lamb, and Lambs. 

Of wool, &c. the third of the tenth part (6). Wool. 

Another exception to the general rule of assigning Assignment 
to the widow a third part of the estate by metes and against com- 
bounds occurs vvihen she consents to accept her dower at law 
in a different manner ; for it is settled that the right bjr the^ 
to have the assignment by metes and bounds may be 
waived by the widow, and that in such cases an assign* entry, 
ment to hold her dower in common and not in severalty, 
will be binding upon her. 

It is a consci^ucnce from what has been said, that 
if a widow be dowable of several manors, lands, tene- 
ments, commons, &c. 'she may accept an assignment 
for life of any one or more of them in lieu of her dower 
in all the rest ; and such assignment confirmed by entry 
will bind her, although it may be less than the value 
of her third part of each (c). 

Accordingly in a case (rf) where eighty-four acres of Instances, of 
land were assigned to the widow for dower by the she- 
riff ouj; of lands mentioned in the writ addressed to him, 
upon a scire facias brought by the widow, suggesting 
that sixty of the eighty-four acres belonged to a stranger, 
and were not mentioned in the record, and that in con- 
sequence there ought to be a new division, the tenant 
in his defence said, that the difference, viz. twenty-four 
acres, were parcel of the lands recovered by the widow 


(a) Co. Litt. 32, and note 3 there. See 9 Vin. Ab. 257. pi. 12. 
Cdbntess of Oxford's cate.. 1 1 Rep. 25 h. (5) 1 Brownl. 126. 
(c) 1 Roll. Abr. 683. Perk. sect. 405. 2 New Rep. 33. (d) Moor, 

679, pi. 928. 
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in the suit) and had previously been entered upon by 
her in lieu and satisfaction of her dower. The judgment 
was, that she was bound by her acceptance and entry 
upon the twenty-four acres, although they were less in 
quantity than a third of the whole mentioned in the 
record. • 

Hence it seems, that mere consent to accept dower 
contrary to common right will not be sufficient to bind 
the widow; which also appears from the form of the 
plea, that ought to contain the words quod intrando 
agree avit {a), or words in English of .the same import. 
Again, 

Where the tenant assigned to the widow twenty 
bushels of wheat every year for her life out of the lands 
in which she was intitled to dower ; that, being in the 
nature of a rent, and accepted hy her, was holden to be 
a good assignment (6). 

So also in a case where a rent was granted by tenant 
in tail out of the estate to a widow, who was intitled to 
dower out of the lands, 'in lieu of such dower. She 
accepted the rent ; and it was determined to be a good 
assignment to the extent at least of excluding her right 
to endowment whilst the rent continued, and was not 
determined by the issue in tail (c). ■ And in pleading 
such an assignment the tenant should use the technical 
word assignavit 

And if a widow recover judgment fdr her dower out 
of certain lands, and before execution she accepts from 
the tenant an assignment of a rent out of them in lieu 
of dower, this assignment will be a good answer by the 
tenant to a scire facias brought by her to obtain exe- 
cution upon the judgment, because the assignment is a 
compliance with and satisfaction of the judgment (e). 


(a) 3 Leon. 2/2. (&) Moor, 59, pi. 1 67. Dyer, 91, in marg. 

(o) Bickley v. Bickley, And. 287. (</) See Wentworth’s case, 

Cro. Eliz. 452. (0 Supra, p. S97» and see Hanger v. Fry, 

Cro. Eliz, 310. 
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But the reverse would have been the case if the rent had 
been assigned out of lands in which the widow was not 
intitled to endowment, and therefore not the subject of 
the suit nor mentioned in the record, for then the as- 
signment would not agree with the directions of the 
judgment, which only respected the lands of which the 
widow was dowable. This assignment, therefore, could 
not be a satisfaction of the judgment, and consequently 
no impediment to the widow’s obtaining execution 
under her scire Jacias(j3), Besides, such an assign- 
ment is not, as it will afterwards appear, a good legal 
assignment in lieu or satisfaction of dower. 

It is observable, that it was the widow’s consent entry Instances 

•^1 • 

and acceptance which, in the above instances, gave 
validity to the particular assignments of dower against consent 

common right. But her consent will not avail to esta- 

^ ® ^ mon right 

blish them when from the nature of the transaction she will be void ► 
cannot have ’the like estate or interest in the subject 
assigned in lieu of dower, as she would have had, if her 
dower had been assigned in the regular way, viz. dur- 
ing her life. It may, therefore, be considered as settled 
at law, that an assignment with the consent and accept- 
ance of the widow of something in lieu of dower to 
which she is intitled of common right, must either be 
of some part of the lands of which she is dowaltjlc, or of 
a rent issuing out of them, and ibr such an interest as 
may %ndure for her life \ and that if any of these par- 
ticulars be wanting the assignment will be void (Ji), 

Thus, if lands of which the wido%v is not dowable be As where the 
assigned without deed to her for life, as or in lieu of 
dower of lands to which that right attached, the assign- not subject 
ment will be invalid, although she accepted it, because dower, 
she could not enjoy the lands assigned during her life ; 
for she having no interest in the lands given in lieu of 
dower, could only hold them as tenant at wiU for want 


( 0 ) Perk. sect. 410. 

(b) Co. Litt. S4 b. 

VOL. I. 

D 0 
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of livery of seisin to pass a freehold, i. e. to intitle her 
to them for her life ; the law, therefore, will not permit 
such an interest to be a satisfaction of her title to 
dower («). But when an assignment is made to her 
of lands in which she is dowable, in lieu of dower, she 
acquires an estate of freehold in her third part by the 
assignment witliout livery of seisin, although the assign^ 
ment be against common right. It is, however, pre- 
sumed, that if the assignment in the above case had 
been made by deed under the statute of uses, it would 
have been good, since the widow would have had a free- 
hold in the lands for her life, and which lands she would 
have Iield as tenant in dower (U)* 

So also a rent assigned, without a deed, in lieu of 
dower out of lands in which the widow is not dowable. 


(ri) Vernon's case, 4 Rep. 1. Perk. sect. 407. 410. (d) See 

Co. Litt. 34 b. 11 . 9, where it is said, that if the heir assigns dower 
of lands of wliich the husband was seised, but the wife not dowable ; 
she is tenant in dower. However, in the first resolution in Vernon's 
case, uh, Ji74p. it was expressly decided, that if after tlie death of the 
husband the heir makes an estate to the wife for life of any land 
(whereof she is not. dowable) in full satisfaction of her dower, that 
is no bar of dower. This was on the supposition that the estate 
given in I^’eu of dower was effectually conveyed to her, and it 'pro- 
ceeded on the iirinciplc thaj a right to an estate of freehold could not 
be barred by acceptance of any collateral recompense. See to the 
same effect Co. Litt. 34 b. Turney v. Sturges, Dyer, 91a. And 
it was on the same principle that a jointure was at common law no 
bar of dower, but the widow might accept the jointure, and also 
claim dower out of the other lands of her husband, 4 Co. 2. Posi, 
chap. 1 0. sec. 1 . It seems, therefore, that a grant of other lands, or 
of a rent out of other lands, or of any other collateral satisfaction, 
made by the heir to the widow in lieu of dower, and accepted by 
her, canliot be pleaded at law in bar to a xsrrit of dower. But if such 
grant be accompanied by a release of her dower, or a confirmation, or 
any thing tantamount to it, it wiU be a bar to her claim. 4 Co. 1 : 
and thus it was said, in the same case, that acceptance of dower by 
deed indented would conclude her. As to the effect of a collateral 
satisfaction for dower in equity, see post, chap. 10* sec. 3. chap. 1 1 • 
sec. 3. ... 
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is under the same circumstances as the last case. The 
assignment, therefore,' cannot be supported at law 
although it be accepted by her, because the law does not 
allow a rent which lies in grant to pass otherwise than 
by deed ; so that such an assignment as above of a rent 
in lieu of dower out of lands not subject to that right, 
passes no interest in it to the widow ; and on the other 
hand, since dower is a title created by law out of par- 
ticular estates and interests, it allows the widow to ac- 
cept a rent out of the same estates by mere assignment 
•without deed ; yet in that case unless the rent assigned 
be commensurate with the widow’s life, her acceptance 
of the assignment of it will not at law make it good. 
Thus, if the rent be granted for ychrs only, or pur 
autre vie, the assignment will be void (a). 

In the last class of cases it is apparent that the widow 
could not enjoy what slip agreed to take in lieu of her 
dower of common riglit for want of a proper title ; the 
Courts of Law, there/orc, considered the- assignments 
of them in the same view as if -none had* been made. 
But when this objection did not occur, and the w'idow 
accepted and entered upon the subjects assigned to her 
in lieu of dower, those Courts, upon the principle of 
election, more extensively acted upon by Courts of 
Equity, held the widow concluded by her acceptance 
and entiy, and to be barred from claiming her dower 
of common right (Ji). 

It has been noticed that the assignment of dower 
must be made for the widow’s life, a term pecessary to 


(a) And. 288. Hob. 1 53. Co. Litt. 34 b. (6) See 3 Leon. 

272. The passage referred to related to the effect of a compensation 
for dower in ‘barring the wife’s claim, as a jointure under the stat. 
27 Hen. 8. See post, chap. 1 0. Some other cases in Courts of law, 
which may appear to have proceeded upon the principle of election, 
will be found to have turned 'upon that statute, or upon the doctrine 
of estoppel. See Harford v. Dillon, 2 Brod. & Bing. 12. 1 Swati; 
429, note, and ante, p. 402, note b. 
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be observed, whether the, assignment be of common 
right, or of a compensation in lieu of dower. To this 
requisite must be added, that the assignment be abso- 
lute, unconditional, and without any exception or re- 
servation in diminution of its value (a). The reason 
mentioned jn the books is, that the widow’s third part 
is a continuation of her husband’s, estate and interest ; 
and that the heir or ter-tenant is but a minister of the 
law to assign and mark out such her share (6) ; but per- 
haps the more eligible reason may be, that since the law 
gives to the widow a third part of the estate for her 
life, free from any charge, condition, or restraint im- 
posed by her husband, the persons claiming under him 
can have no larger power, and consequently cannot 
fetter or diminish her proportion by any terms, con- 
ditions, exceptions, or reservations annexed to or made 
out of the assignment. It would seem., therefore, that 
such conditions, &c. are void without vitiating the 
assignment, because the person, assigning dower was 
enabled to d6 so, but when he exceeded his power by 
annexing a condition, &c. such condition, &c. only were 
void. 

In Went'wor{h*s case (c) the tenant pleaded that he 
granted by indenture to the demandant (the widow), a 
rent out of the land in recompense of her dower, which 
she accepted. The 'widow admitted the facts, but 
averred that there was a condition in the deed, that if 
the rent was not paid within a certain time after it be- 
came due the rent should ceascy and the indenture be 
void ; and she showed a breach of the condition. To 
this the tenant demurred, and judgment was finally 
given in favour of the widow, for this principal reason. 


(<{) Co. Litt. 34 d. (6) And because when her share is set 

out, she comes in by her husband, and her title has relation to his 
death. 9 Via. Ab. 257. pi. T, 8, 9. (c) Cro. Eliz. 451. S. C. 

Noy, 55. 2 And. 30. 
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viz. the annexed condition, the Court observing, that 
rent assigned in recompense of dower, which is in lieu 
of the dowable estate, ought to be as absolute as the as- 
signment of the land itself, wherefore the condition an- 
nexed yrfis void. 

It is to be remarked in the last case tliat the con- 
dition .and the thing assigned were incapable of se- 
paration, so that a breach of the condition defeated 
the assignment (a). Again, . 

In the case of Bullock v. Finch (/>), it was adjudged ‘ 
that if dower were assigned of the land with the ex- 
ception of the trees growing upon it, the exception would 
be void. 

Such is the rule of law upon tlfese subjects ; but Not so iu 

Courts of Equity, acting upon the doctrine of election, 

which has been adverted to, would consider the widow to take the 

excluded froni her dower in those instances, if she ac- 

I , . . ... « . , . uon in lieu 

cepted the compensation in lieu ot it, or the assign- of dower. 

ment made with conditions, &c. 

Thus in the case of Birmingham v. Kirwan (c), the 
husband devised his house and demesne lands in trust 
for his wife during her life, she paying a yearly rent 
of thirteen shillings out of each acre, of the lands, and 
keeping the house, &c. in perfect repair j and she was 
not to demise the premises except to the persons in re- 
mainder. Lord Redesdale ordered the widow to elect 
between, the devise to her, and her dower of the pre- 
mises. 

In the last case the estate limited to t^c widow was* 


(a) The consequence of the condition being held void would have 
been, that the widow would have been entitled to the rent for her 
life, and her right to dower would have been barred. But it appears 
by Croke’s Report, that the case was decided for her on the ground 
that the heir had not pleaded the grant of the rent as an assignment 
of dower but as a mere grant, using the words dedit et concessit, 
without the word assignavit. (b) 1 Roll. Abr. 682, pi. 45. 

(c) 2 Scho. and Lefroy, 444. 
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for her ; but a term for years, or any other com- 
pensation settled .upon or given to her in lieu of dower, 
will be attended with the same consequence, if she 
elect to accept them in satisfaction of her legal claim (a). 
Remedies It may happen that the sheriff’, heir, or tenant may 
liave assigned more to the widow than a third part of 
signmentsby the subject in which she was intitlcd to dower ; the 
sheriff. remedies in such cases vary according to the persons by 
At law, and whom it was assigned. If it be assigned by the sheriff’, 
in equity. mistake in assigning more than one-third for dower 

will be corrected upon a scii e Jacias for an assignment 
de novo by the heir or tenant (Jy). Anti if the assign- 
ment bo of lands not comprised in the judgment, they 
may be recovered back in an ejectment ; for whatever 
is included in the sherilTs return, and not authorised by 
the judgment, to that extent the execution is void (c). 
But the heir or tenant mtfy apply to a Court of Equity, 
which will entertain jurisdiction, and iclieve them 
against a partial or improper return by the sheriff (</). 

Accordingly, in lioby v. Hoby(e)^ a suit was in- 
stituted to be relieved against a fraudulent assignment 
of dower (as it was charged) by the sheriff, who had 
assigned to a widow for dower a full third part of lands, 
in which there was a .coal-mine of considerable annual 
value, but in respect of which no consideration was had 
in the assignment. The Court proposed terms for the 


* («) V Mod. 152- See further on this subject, chap. xi. sect. 3. 

(A) Palm. 2()G. Bro. Dower,” fo. A,^pl. 83, and see anie^ 
p. MDii. (c’) 2 Ld. Raym. 1293 — 5. (^/) As dower is 

imw rarely sued for at law, cases of this kind are not likely to occur, 
but it is doubtful whether Courts of Equity would at present en- 
tertain this jurisdiction, if it appeared that the party aggrieved 
might have adequate redress in the Court c»f Law, under whose au- 
thority the sheriff acted. In Stratford v. Twynaiu, Feb. 16, 1822, 
the Master of the Rolls was of opinion that there was no jurisdiction 
in Equity to set aside a sale by a sheriff under an execution, but that 
the projMir course was to apply to the Court of Law from which the 
process issued. , (c) 1 ^"ern. 218. 2 Ch. Ca. 160. 
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consideration and acceptance of the widow, and di- 
rected, that if they were not accepted, a new assignment 
of dower should be made. 

So also in Sneyd v. Sneyd (a), the defendant had 
recovered judgment in a writ of dower, and dower 
was assigned by the sheriff ; but he having taken into 
his estimation as part of the property of which the 
widow was supposed to be dowable, lands in .which she 
was not intitled to dower, by which means the share 
of the estates assigned to her in dower exceeded one- 
third of those of which she was dowable, the heir filed 
a bill to be relieved against such assignment ; and the 
Court ordered it to be set aside. 

When the assignment of dower is made not by the No remedy 
sheriff* but by the heir, then if he be of full age, and 
were under no disability when he made the assignment, age who 
although the assignment exceeded the widow’s one- makes an 

• ^ • CXCCSMlVC 

third part of ’the vjdue of the estate, a Court of Law sigumentof 
would not relieve him against it (//). dower. 

Accordingly, in a case (c) sent by the C!!onrt of 
Chancery to the Court of Common Pleas, it appeared 
that the heir being of full age, let his ancestor’s widow 
into possession of, and assigned to her for dower of an 
estate called (A), certain closes of .land, in which there 
was an open coal-mine wrought at times during the 
marriage, but which had been discontinued long before 
the iTiisband’s dcatli. The value of tlie doses was 
amply sufficient to answer any demand of dower, with- 
out regard to the value of any of the coal. The ques- ' 
tion was, whether the heir had any and what relief in 
respect to the excess of his own assignment ? And the 
Court certified, that since the assignment was the act 
of the heir himself, he being of full age aWthe time, 
they thought that he had no remedy at law against the 
dowress for avoiding the consequences pf that act. 


■ (o) I Atk. 442. (A) Gilb. Dower," 380. (0 Stough- 

ton v. Lelgli, 1 Taunt. 404, 412. 
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But if the heir nwere under age when he assigned 
dower, the law protects him against the consequences 
of an excessive assignment, and supplies him with the 
writ of admeasurement of dower. This writ is viscon- 
tiel, and addressed to the sheriff, directing him to make 
the admeasurement finally. It is not made return- 
able (a), and the parties may plead before him if they 
think proper. The plaintiff, however, may, without 
showing any cause, and the defendant may, upon show- 
ing cause, remove the writ into the Court of Common 
Pleas, as in a replevin ; and then process will issue out 
of that Court, viz. a summons, attachment, distringas, 
&c. In such cases the sheriff cannot make admeasure- 
ment, but he ought to extend all the lands particularly, 
and make a return to the Court of Common Pleas, upon 
which the Judges will make the admeasurement (^). 

The books differ in regard tq the timp when the heir 
is intitled to issue the writ. Some of them stating, 
that he cannot have it before he attains the age of 
twenty-one years (c), while others mention that he is 
intitled to it during his minority (</) ; but reason and 
principle seem to be in favour of the law as laid down 
by Fitzherbert in his book last referred to in the notes, 
that the heir is intitled to the writ during his nonage. 

But an infant heir who has assigned too largo a 
portion of lands for dower, cannot defeat the assign- 
ment by entry upon attaining twenty-one, because the 
widow being intitled to dower, the assignment is good 
in part, and can only be avoided quoad the excess, 
which is uncertain previous to admeasurement (e). 


(a) Ciises must be excepted where the lands lie in different coun- 
ties^ for theif there must be several writs for each county^ and in- 
quests held in each^ and the writs are made returnable before the 
Judges^ who after comparing the various returns^ adjudge the quan- 
tity of land to be returned to the heir. See Gilb. Dower/* 382. 
(A) FitJS* N. B. 148, G. H. See also Gilb. ** Dowpr," 38S. 
(c) Co. Litt. 39- 2 Inst. 367. (//) Fitz. N. B. 149, B. 

(0 Gilb. Dower/» 388. 
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So also, if the assignment had been made under the ‘Writ of ad- 
judgment of a Court of law, a writ of admeasurement meat does 
would not lie for the heir at his age of twenty-one, not lie upon 
since it is presumed, from his being an infant when the 
assignment was made, the Court took care of his in- ^ 
terest («). It would however seem, that if the sheriflF, 
in carrying into effect the writ of execution, did actually heir may 
assign more than a third part of the lands for dower, 
when the widow was intitled to a third only, the heir ‘ing twenty- 
might bring a scire facias, or he would be without a 
remedy (6). 

If the lands assigned by the infant heir exceed one- As to writ 
third of the whole, and they become more valuable 
than the remainder, by improvements made by the after im- 
widow, it is said that a writ of admeasurement will not provements 
lie on account of such improvements (c), as that would widow poa- 
be uniust, sinc(^ she may have been induced to make tf”or to as- 

. 1 • • V V • sisnmexivs 

them under a presumption that the assignment was 
proper. But there seems to be no objection to the 
admeasurement of the lands assigned, and to the heir 
taking the overplus, upon allowing for the value of the 
improvements of the excess of lands assigned. Thus, 
if the assignment were of four acres when the number 
should have been three, the heir might take back the 
fourth upon the admeasurement, and make compensa- 
tion to the widow for the value of its improvements. 

It 18 also said to be doubtful whether, if an open And when 
mine of coals or lead were in the share assigned by the reason of 
infant heir, so as render the widow^s third of greater included in 

the assign- 

L ment bjr in- 
fant heir the 
assignment 

(a) But a writ of admeasurement lay upon an assigni^ent of dower is excessive, 
by the King in Chancery. P. N. B. 149 a, Co. Litt. 39 a. This 
mode of assignment took place where the heir was in ward to the 
King^ or where the King held the lands for his primier seisin : on 
the petition of the widow to the King in Chancery^ a writ de dote 
assignanda issued to the escheator. Bacoil Ab. Dower^ D. 3. Be- 
dingiield’s case, 9 Co. 16- P. N. B. 263. 7 Mod. 43. ‘ (A) Oilb. 

Dower,” :m. (c) Fitz. N. B. 149, C. 
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value than the remaining tivo-thirds, a writ of admea- 
suremcnt would lie (a). It is presumed, however, at- 
tending to what has been observed on the assignment 
of mines and minerals, in a preceding page (^), and 
the necessity of estimating the yearly value of them as 
part of thp value of the whole estate, that if no estimate 
of the mine in question had been made, there could be 
no objection to the heir’s title to fhe writ of admeasune- 
ment to rectify the mistake, and to reduce the 'widow’s 
assignment. 

The cases which have been considered upon admea- 
surement of dower, are such as respected the heir 
when the widow had more than her third part assigned. 
It may, howevei*, happen that the widow may be de- 
prived of the whole of her dower by a title prior to 
that of her husband. In such cases she is intitled to 
an assignment de novo. Between this^assignment and 
an admeasurement there is this difference in the pro- 
cedure. In admeasurement th^re can be no new as- 
signment of dower (c) j whereas in instances of the 
widow’s eviction by a prior title, it is necessary there 
should be one. An assignment de novoy therefore, 
happens when the lands, &c. assigned to the widow in 
dower are recovered from her by an elder title (d). To 
exemplify this. 

If the husband be dawfully seised of two acres, and 
of a third by disseisin before his marriage, and* dies, 
aud his widow be endowed of the acre which he held 
by disseisin, and then the disseisee recovers from her 
that acre, she will be intitled to be endowed de novo 
of the third parts of the two remaining acres, and 
cannot claim any compensation for that acre which she 
lost, because by the recovery of the disseisee, her hus- 
band’s seisin was defeated ah initioy and it is, in respect 


(a) Pitz. N. B. 149, C. (i) Supra, p. 396. (c) Fitz. 

Nat. Brev. 148. F. (rf) 9 Vin. Ab. 264. 
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of such acre, as if her husband had never been seised 
of it («). 

I must observe in conclusion, that dower is assigned Dower as- 
in the Court of Chancery j a forum more generally re- “ 

sorted to than a Court of law, as the more eligible of 
the two, since the forms and perplexities of the latter 
tribunal are thereby avoided (6). 

4^ The next subject proposed to be considered, was 
the effect of an assignment of dower. 

A distinction prevails upon this subject when the After assign- 
assignment is made according to the common law, and S!!»^cr**thc 
when it is made with the consent of the parties con- wife's title 
trary to the forms of that law ; both of which methods 
have been before considered. • and debts 

When, therefore, dower is assigned as the common 
law requires, the widow’s title will have such a relation during the 
to her husband’s first and original seisin of the estate, 
and the period df the marriage, as to defeat not only all 
charges and incumbrances which he alone made during 
the coverture after acquiring the estate (c), but also all 
debts which he contracted during the marriage, in 
respect of which such property might be aftected, with- 
out regard to the circumstance, whether the debts were 
owing to a private individual or to the crown (^/). And 
the form of the writ for discharging the w’idow’s dower, 
owing by her husband to the king,>will be found in the 
two bodks last referred to. 

Suppose that the husband being seised in fee of three 
manors, grant a rent charge out of them. If one-third 


(a) 1 Roll. Abr. 684, pi. 25. Perk. sect. 418, 4-19, 420. Fitz. 
N. B. 149, M. 4 Rep. 122, and Gilb. « Dower," 424. (A) Mundy 

V. Mundy, 4 Bro. C. C. 294, post, sect. 5. (c) FuUwood's 

cose, 4 Rep. 64 A. Jenk. 36, pi. 69. Co. liitt. 33. 

Litt. 31. Fitz. N. B. 150, Q. Gilb. " Dower," 407 — 411. So 
also the widow holds discharged from leases made by her husband 
during the coverture (Noy, 65. 1 Taunt, 410.) and she is not bound 
by his release of a rent. Co. Litt. 32 a. 6 Co. 79. . 
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of eacii manor be assigned by the heir to the widow 
for dower, according to the common law, she will enjoy 
these thirds discharged from the rent, for the reason 
before mentioned. 

But the reverse would be the case if she accept an 
assignment contrary to common right (a). Thus, if, in 
the above case, she had accepted an assignment of one 
of the three manors in lieu of dower in all of them, 
she would hold that manor subject to one-third of the 
rent charge, or, according to Perkins^ two -thirds of 
the manor would remain liable to the distress of the 
grantee (A) ; because the law carries back the title of 
the widow to the husband’s first seisin, in instances 
only where dtfwer is accepted and assigned according 
to its ovm form and inile ; but when a different form 
and rule are adopted by the consent of the widow, she 
claims in the nature of a purchaser, so that her estate 
commences from the assignment, and i^ithout relation 
to any antecedent period ; for which reason she tdees 
it with all the incumbrances affecting it in the posses- 
sion of her husband, and it was her own folly to accept 
of such an assignment (c). 

In addition to the above observations it may be re- 
marked, that the law does not allow to private agree- 
ments between individuals, such an effect as to prejudice 
the interests of a stranger, as is the grantee of the rent 
charge in the case last mentioned j so that his remedy 
extending over all the manors, prior to the assignment 
of dower, gainst common right, cannot be abridged to 
the remaining two manors by , the agreement between 
the heir and widow that she should be endowed in a 
manner not prescribed by law, which is only binding 
upon the parties consenting to the arrangement. In 
truth the effect of such assignments of dower is to bind 


(a) 9 Vin. Ab. 266, pi. 3. Ca Litt. 32 h. (A) Perk. sect. 
.330. 5 Edw. 2. Avowry, 206. (c) Co. Litt. 173, a. 
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the widow and heir on account of their own agreementf 
and no other persons interested in the estate. This 
will satisfactorily appear from the cases which will be 
produced. 

Thus, if the husband being seised of three manors, 
A, B, and C, to which three advowsons are appendant, 
grant the next avoidance of the three advowsons and 
dies, and then the heir assigns manor A, with the ad- 
vowson appendant to it, to the widow for dower, and 
the widow agrees to and accepts such assignment, and 
the church becomes vacant, the grantee, not the widow, 
will be intitled to* present to it ; because the endowment 
not being of common right, the interest of the grantee 
is not over-reached and defeated by it. • And upon the 
same principle, if the husband had granted a rent out 
of manor A, which was accepted by the widow in 
dower, this manmr would pontinue charged with it after 
the assignment (ja). 

An exception to this rule occurs when the endow- 
ment is not made by the heir in pais, but dower is as- 
signed by the sheriff upon a judgment obtained by the 
widow in a writ of dower, in the making of which as- 
signment he has not followed the directions of the 
common law in delivering to her. seisin of one-third 
part of each kind of her husband*s property to which 
her right of dower attached ; in this case her acceptance 
and acquiescence under the assignment will not debar 
her of any of the privileges which she would have been 
intitled to, if her dower had been assigned in the form 
and manner which the common law requires. 

In order jto illustrate this exception from the last 
case of the manors A, B, and C, and the rent chaise 
granted out of them ; let us suppose the widow to 
manifest her intention to be endowed of common right 
in bringing a writ of dower, and to obtain the usual 
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(/?) Note 2 to Co. Litt, 32, b. Perk. sect. 331. 
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judgment, and that the sheriff, by mistake in execut- 
ing the writ of seisin, assigned to her manor A in lieu 
or satisfaction of dower out of it, and of manors B and 
C, instead of a third part of each manor as he ought 
to have done ; the widow will, notwithstanding, be in- 
titled to. hold manor A discharged from the rent 
granted by the husband out of that manor. The prin- 
ciple is this ; the assignment having been made under 
the authority of a court, it is to be considered as a 
legal and proper one whilst it remains uncorrected ; it 
therefore intitles the widow to the same advantages as 
if the assignment had been made of common right, one 
of which is, the possession and enjoyment of the manor 
discharged from the rent (a). 

But the following distinctions are to be observed iii 
regard to the effect of the assignment of dower at com- 
mon law upon incumbrances on the estate. 

If they be made by the husband upon lands acquired 
by him after the marriage, the endowment will over- 
reach such mcumbrances, and the remedies of the cre- 
ditors against the third part of the estate assigned in 
dower will be suspended during the widow’s life. This 
has been shown from the cases before stated. 

But if the incumbrances were effected by the hus- 
band before the marriage, by securities which did not 
prevent his widow’s title to dower of the estate, her 
endowment would not suspend the rights of the cre- 
ditors against the third part of the lands assigned to 
her in dower, because her title having relation only to 
the time when the marriage was solemnised, is pre-^ 
ceded by the securities of the incumbrancers, who are, 
therefore, intitled to a priority ; consequently she will 


(a) 1 Roll. Abr. 684, pi. 50. Perk. sect. 330. But it is doubted 
whether this principle applies to the case of an adrowson assigned 
for dower by the sheriff, the next presentation having been granted 
by the husband. Perk. sect. 331, 332. 9 Vin. Ab. 266, pi. 6. 
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be liable to them for the amount of their demands, to 
the extent even of the whole of her dower (u). But it 
is presumed, that as against her husband’s general 
estate, she is intitled to have her dower exonerated 
from such incumbrances ; for since her husband’s heir, 
or devisee of the dowable estate, would be ii)titled to 
that equity, so, as it is conceived, would the widow also 
be. 

If, however, the debts were not of the husband’s 
contracting, as when the estate descends to him before 
the marriage charged or incumbered, the widow must 
take her dower cum ouere ; for his own personal pro- 
perty is not liable to answer for the debts of other per- 
sons, and consequently not, in the present instance, to 
exonerate the dowable estate from incumbrances so 
made upon it 

It has been noticed (c),^ that the widow is intitled to 
elect endowmerlt between two seisins of her husband of 
the same estate at different times during the marriage. 
If, then, she elect to be endowed of the second seisin, 
it n?ay be very prejudicial to her, since she will hold 
her third part of the estate, subject to all the incum- 
brances made by her husband, up to the period of his 
second seisin ; for to that time only the assignment of 
her dower will have relation. An instance of this is 
illustrated in the following case : • 

The ‘husband, being seised in fee of lands, granted 
a rent-charge out of them ; he then made a feoffhient 
in fee, and afterwards took back the estate in tail, and 
died. His widow recovered her dower. She then 
made a surmise that her husband died seised, and 
prayed a writ (which was granted) to inquire of the 
damages. It was adjudged, that in consequence of 
such surmise and prayer, the widow held her third part 
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(o) See ante, sect. 2, p. 371. 
(r) Supra, sect. 2, p. 386. 


(A) Vide supra, chap, 4. 
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of the estate subject to the rent-charge, because she had 
elected her endowment under the second seisin of her 
husband, b^ore which the rent was granted {a). 

The effect of the assignment of dower completed by 
the widow’s entry, is to vest in her freehold for her 
life in a third part of the estate ; consequently real 
actions ought to be brought against her and the tenant 
of the freehold of the other two-thirds of the lands, 
when all of them are attempted to be recovered. Hence 
arises the necessity of making her a party-tenant to the 
prcecipe for suffering a recovery of the whole estate, for 
if she be omitted, the recovery will be insufficient to 
bar the remainders limited of her third part of the lands 
after her decease (A). 

In consequence of the freehold acquired by the 
widow in her estate in dower by the means before 
mentioned, she, or the grantee of her interest is ca- 
pable of accepting a release of the reversion in fee of 
her third part, which estate will merge the particular 
one, and vest in them the absolute inheritance (c). 

IV. Considering the widow to be in lawful posses- 
sion of a third part of her husband’s real estate, as 
tenant in dower, what I shall next consider will be the 
nature of her estate, her power over, and her rights in 
respect of it ; her title to emblements, and to what 
duties or services she is liable in respect of her estate. 

1. The interest of tenant in dower is an estate for 
life ; and, like other tenants for life, she is answerable 
for waste committed by herself, or by a stranger, whilst 
she continues tenant in dower (d). But after she has 
parted with her interest, and the heir has assigned the 
reversion, she is not liable for waste committed by any 


(a) Co. Litt. 33. (6) Rowe v. Power, 2 New Rep. 1 

(c) 2 Rdl. Abr. 401. Co. Litt. 273. (lO Co. Litt. 5.3, 54. 

2 Inst. 303. Fits. N. B. 55, E. Ibid. 56, F. 
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person^ for the leesons mentioned in chapter upon 
curtesy (a). 

What, amongst other things, will be considered as as'felUng 
waste, are pulling down houses, opening mines (^), 
cutting down trees, &c. (c). But it was adjudged in 
Lewis B<ywle*s case (d), that if a house fell, down per 
vim venti in the time of tenant in dower, she had a 
special property in the timber, in order to rebuild with 
it a house like the other for her habitation ; and that if 
she cut down a tree for reparation, she had also a 
special interest in it for that purpose, but that she 
could not sell the tree ; and in Wkiffield v. Beivit (e). 

Lord Maccle^eld appears to have acknowledged this 
distinction, and refused to allow a tenant for life, for 
repairs done, any of the proceeds from timber cut and 
sold by him, observing, that it was wrong to cut down 
and sell the timjier, the «ale of it evincing the motive 
of the cutting *not to be for repairs, but to sell. 

The instances which have been produced were of As to the 
acts of voluntary waste. But whether the dowress, as ^a^ility f«r 
tenant for life, is answerable for permissive waste, is a permissive 
question upon which opinions differ. By permissive 
waste is to be understood permission by. the dowress to 
let the buildings, &c. fall into ruinsr for want of repairs. 

Although there is, as I believe, no case to be found 
expressly decided upon this subject, yet it is conceived 
that she is answerable for this species of waste (y*), for 
the following reasons : — ^first, because the heir has no 
possibility of preventing the houses, &c. from being de- 
stroyed fronjL the widow’s neglect, if she be not under a 
legal obl^ation to keep them at least in the same con- 
dition in which she found them ; and the injury to the 


(a) P.36. (6) 2 P. Will. 242. 1 Taunt. 411. (c) For 

other particulars see Co. Litt. 53. (ji) 1 1 Rep. 82. Co. Litt. 

54 b. Bee Via. Ab. Tit. Waste, M. (c) 2 P. Will. 240. 

(y*) See Horg. Co. Litt. 57 o, note t. 

VOL. I. 
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heir is th6 same aiif she committed wilful waste ; against 
which species of waste it is well known that the'commoit 
law guaranteed the heir by subjecting the ^dow to a 
prohibition, if not to an action of waste. It is, then, but 
a fair presumption, that the law which gives her in 
dower a third of the estate, equally guaranteed the. 
heir against her permissive waste, distinguishing be« 
tween this interest created by the law, and the interests 
of tenants for life, years, &c. which are founded in 
contract among the parties, and the lessors, therefore, 
able to prevent permissive waste by express covenants ; 
for which reason, if they omitted to do so, the common 
law gave them no redress for tl>e permissive waste of 
such tenants (d!)*. But, secondly, supposing that the 
common law did not make the widow answerable for 
permissive waste, it would seem that the statute of 
Gloucester (h) may be so construed as to make her 
answerable for this kind of waste. It declares ** that a 
man from henceforth shall have a writ of waste agmnst 
him that oldeth by law of England or otherwise^ for 
term of life, or for term of years, or a woman in dower.** 
Although one reason for the writ being thus given 
might be to remove the doubt which some persons en- 
tertained as to its lying against the widow at common 
law(c), yet the act makes no distinction between 
voluntary and permissive waste, but the writ is to ga 
generally; and since this is a case which calls for a 
liberal construction of the statute, there is, as it is con- 
ceived, no reason why it should not be extended toper* 
missive waste ; such a construction having been put 
upon it, and upon the statute of Marlbridge, pi regard 
to tenants for life, &c. when their leases aremot made 
without impeachment of waste {d). If, then, 'the widow 


(a) Co. liitt. 53 5. The Countess of Shrewsbury’s case, 5 Rep. 
13 6 . (5) 6£dw. 1, c. 5. (c) 2 Inst. 301. Bro. Alnn 

" Waste," 88. (d) 52 Hen. 3. chap. 23. 2 Black. Com. 283. 
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be liable for permissive waste, she would be answerable 
to the heir for the destruction of buildings by accidental 
fire, unless labe were protected by the statute of Ann (a), 
which enacts that no action shall be prosecuted against 
any person in whose house any fire shall accidentally 
begin ; with a proviso that the act shall not defeat any 
agreement between landlord and tenant. This act 
being remedial, and the language so general, it is con- 
ceived that it would include the widow tenant in dower 
in its indemnity (V), 

In order to prevent commission of waste by the 
dowress, a Court of Equity will restrain her by injunc- 
tion from so doing, when she has shown an intention to 
commit it (c). 

The person intitled to the writ of waste is he who 
has the inheritance in remainder or reversion imme- 
diately expectant jupon tha estate for life, whether it be 
the heir or his ’assignee, or an assignee of the husband 
during his life. 

Suppose, then, widow tenant in dower tb grant her 
estate to a stranger, and the heir to convey the reversion 
in fee to B, that the tenant attorns, and thes grantee 
of the widow commits waste ; it seems that the assignee 
of the reversioner may have an action of waste against 
the grantee of the widow (rf). 

The widow or her grantee holds one-third of the 
estate of the inheritance. The writ of waste, there- 
fore, lays the injury as committed to the disherison of 
the person intitled to such inheritance, and if; would be 
erroneous to omit it. The form of the writ is shown 
upon the following case : 

A, the husband, seised in fee of lands, dies, and his 
heir enfeoffs a stranger in fee, who assigns dower to 


6 Ann^ c. 3I9 ss. 6 and 7« (fi) See Harg. Co. Litt. 57 a, 
note 1. (c) Whitfield v. Bewit, 2 P. WilL 240. (d) Fits. 

N. B. 56, P. 
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A*8 widow, and then she commits waste. The writ of 
waste to be brought by the feo£Pee must state,, that the 
widow held the lands in dower of the gift of her hus- 
band by the assignment of the stranger, of whom she 
held in dowerj of the assignment which the heir made 
to the stranger, to the disherison of him who brought 
the writ (a). This writ, however, has almost fallen into 
nature of disusc, being succeeded by an action on the case in the 
wa^ now nature of waste. 

Whetiier ac- seems to be doubtful whether an action on the 

tion on the case lies for permissive waste. The contrary has been 
decided by the Court of Common Pleas, in the case of 
waste. a tenant at will (6), and in the case of a tenant for 
years (c) ; and the Court is reported to have laid it 
down generally, that the action would not lie for per- 
missive waste, referring to the Countess of Shrewsbury’s 
case {d) in support of that opinion, ^ut the decision 
referred to was confined to the case of tenant at will, 
who from the nature of his interest, and from his not 
being within the statute of Gloucester^ 6 Edw. 1. c. 5, 
was held not to be liable for permissive waste in any 
form of action : and it was not denied that the action 
on the case would lie against one who by law was bound 
to repair, whick appears to have been the prevailinjg 
opinion previously to the two cases mentioned above (e). 

If, however, it should be determined that this action 
does not lie for permissive waste, it will be necessary in 
such cases to resort to the action of waste : and since 
that action cannot be brought in all cases, it will fre- 
quently happen that there will be no remedy unless 
relief could be given in equity, either by a decree to 


(a) Fite. N. B. 56, G. (6) Gibson v. Wells, 1 N. R. 290. 
(c) Heme v. Benbow. 4 Taunt. 764, (d) S Co. 13 6. Cro. 

Elis. 777. 784. (e) See Cbeetham v. Hampson, 4 T. R. 318. 

1 Saund. 323 a, note. 2 Sannd. 252 «, note. Jimes v. HiR* 
7 inrant. 392. 1 B. Moore, 100. 
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pnt the premises in repair, or by the appointment of a 
receiver for that purpose. In general, however. Courts 
of ^Equity do not interfere in cases of permissive waste, 
as against One who holds by a legal title (a), except 
under particular circumstances (d). 

' A dowress stands on the same footing* as other 
tenants for life, in respect of her liability to make satis- 
faction for waste' committed. During her life she may 
be sued for damages by an action on the case ; and the 
value of the timber, or other property acquired by the 
waste, may be recovered against hier in an action of 
trover, or by bill in equity for an injunction and ac- 
count ; and if the property thus acquired has been sold, 
it seems that an action of assumpsit wifi lie against her 
for the money produced by the sale (c). It was for- 
merly doubted whether the assets of one who had com- 
mitted waste vi&sid liable after his death, on the ground 
that waste is a tort, the remedy for which dies with the 
person. But it is now settled, that where property is 
gained by a wrongful act, the party injurecl may waive 
the tort, and have recourse to the action of assumpsit (d), 
which survives against the executors ; an action will, 
therefore, lie against the executors of a tenant for life 
for the produce of waste committed*; and as the demand 
is recoverable out of assets, it seems that a bill in equity 
will lie for the same purpose (c). * This has been some- 
times questioned, it being said that satisfaction for waste 
committed is to be decreed in equity, only where an 
injunction is prayed for, upon the principle that as 
Courts of Equity entertain jurisdiction to prevent the 


(o) Wood V. Oaynon, Ambl. 395. {4) See Caldwall v. Baylis, 

2 Mer. 408. (c) Hambly v. Trott, Cowp. 371* Hony v. 

Hony, 1 Sim. and Stu. 368. (d) Hambly v. Trott, u6. sup. 

Sec Lightly v. Clouston, 1 Taunt. 1 1 2. Foster v. Stewart, 3 M. 
and S. 191. (e) Bishop of Winchester v. Knight, 1 P. W. 406. 

Sec Garth v. Outton, 3 Ath. 751 1 Ves. sen. 524. 546. 1 Dkk. 

183. 
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commission nf further waste, they may, to prevent mul- 
tiplicity of suits, at the same time give a remedy^forthe 
waste which has been committed (a). It seems, how- 
ever, to be a question open to much doubt whether this 
be the only principle of the jurisdiction (&) ; if k be, it 
will follow that the account cannot be decreed against 
the party who has committed the waste, unless one of 
the objects of the suit be an injun^ion ; and, therefore, 
after the determination of his estate, the only remedy 
against him will be by action (c). But the objection 
that the demand is of a legal nature will not, as it 
seems, apply after his death, to a bill in equity to afiect 
his assets. 

In cases of equitable waste committed by a tenant for 
life, it has been decided that a bill in equity lies against 
his, executors for an account (d). 

With respect to permissive waste su^red by a tenant 
for life, there is no remedy after his death (e).[] 
Forfeitare ^ The widow having only a freehold interest in the 
^Q^onby third part of her husband*s frediold estates, cannot 
common law legally dispose of it for a longer period. The more 
for a^lral^r effectually to prevent such dispositions, and to faci- 
mriod than litate the remedies of the persons injured by them, it 
cr life. provided by the statute of Gloucester (jf), that upon 

the alienations of tenants in dower, in fee, or for the 
life of the lessee, they shall ft)rfeit their estates, and 
the heir, or other to whom the land ought to revert 
after their death, be intitled to a writ of entry. And 


(a) 3 Atk. 262. G Ves. 89. 9 Vea. 346. (&) See Whit- 

field V. Bewit, 2 P. W. 240. Lee v. Alston, 1 Bro. C. C. 194. 
3 Bro. C. C. 37. 1 Vcs. jun. 78. Hony v. Hony, vb, tup. 

(c) As in Jesus College v. Bloom, 3 Atk. 262. AmbL 54. Sw 
3 Atk. 381. {d) Lansdowne v. Lansdowne, 1 Madd. 116. 

Ormond v. Kynnmdey, 5 Madd. 369. (e) Turner v. Buck, 

22 Vin. Ab. 523. pi. 9. CasUemain v. Craven, ibid. pL 1 1 . Iaus- 
downc V. Lansdowne, 1 Jac. and Walk. 522. (f) 6 ESdw. 1. 

c. 7. 
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two subsequent statutes passed in the reigns of 
Henry the seventh and Henry the eighth (a), it is 
further provided, that no feoffment, fine, recovery or 
warranty by tenant in dower, or, as expressed, having 
•an estate in dower, shall operate as a discontinuance of 
her estate, or take away the entry of the hev or person 
in reversion. But as the effects of these statutes are 
reserved for particular consideration in the twelfth 
chapter of this treatise, tibie reader is requested to refer 
-to that chapter. 

The conveyances which create a forfeiture of the 
widow’s estate for life, are such as from their natures 
pass a greater interest than that to which she is intitled, 
such as fines and feofiments, so that *if she purport to 
grant a fee simple by lease and release, or bargain 
and sale (which are allowed to pass no larger estate 
than what the person conveying actually has), she will 
incur no forfeiture (6). If, however, the widow make 
a lease with livery for the life of the lessee, that will 
forfeit her dower, because by the livery a*greatcr estate 
passed than she had to grant, viz. an estate during the 
life of the lessee, which may continue longer than her 
own (c). 

She may, however, grant leases of, or otherwise 
incumber her estate in dower to the extent of her life- 
interest ; so that if she demise ft for years, reserving a 
rent, it will be good, and if she die, and rents be in 
arrear, her executor or administrator will be intitled to 
them (d). 

It was adjudged in Brown^a case (e), that every 
person having a lawful estate in a manor, including a 
tenant in dower, may regrtot copyholds at the ancient 
rents, customs, and services, which shall bind the owner 


(n) 1 1 Hen. 7. c. 20. 32 Hen. 8. c. 36, s. 2. (6) See oMe, 

if>. 82. (c) Co. Litt. 252. {d) Bro. Leases,” pi. 19, 

^e) 4 Rep. 23 d. See Co. Litt, 58 5. 
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'of the inheritance. The reason isj that the widow is 
lady of the manor for the time, and but an instrument, 
and passes no interest, the copyholder’s estate being 
derived under the custom. If, therefore, the widow 
have one manor assigned for dower, then, although 
she have ^ interest in it for life only, yet being sole 
lady of such manor, she may regrant copyholds which 
ore holden of it, the law enabling her to do so for the 
benefit of the copyholders ; and it is presumed that she 
may equally do so of the lands lying within her part of 
the manor, when one>third of it only is assigned to her 
in dower (a). 

Previously to the statute of S3 Henry the eighth. 


(a) In Oay v. Kay, Cro. Eliz. 661, a woman having recovered 
dower of a manor, several of the tenements demised by copy were 
assigned to her ; and it was decided tfiat she mights hold customary 
Courts for the purpose of granting copies. But as the widow held 
the part assigned to her under the heir (posi, 428.), and as the fealty 
of the tenants wds, notwithstanding the endowment, due to the heir 
(Keilw. 126. Perk. 345, 346), the jurisdiction of her Court was of a 
liinatcd nature. Sec Bracton, 98. a. Fleta, book 5, c. 24, s. 15, 16. 

In Bragge’s case, Godb. 135. Gouldsb. 37- Owen 4. a widow sued 
for dower of a manor, by the description of certain messuages, lands, 
and rents, and the sheriff assigned to her parcel of the demesnes and 
parcel of the copyholds. She afterwards held Courts and made a 
grant of a copyhold, which was adjudged to be void, because having 
made her demand as of a thing in gross, she had no manor :* but if 
lier demand had been of a third part of the manor, then she would 
liave had a manor, and might have kept Courts and granted copies. 
According to thp report in Owen it was said that the copyholds did 
not pass to her by the assignment of her dower. In Howard v, Ca- 
vendish, Cro. Jac. 62 1 . Palm. 264. it appears that part of the copy- 
hold tenements 'was assigned by the sheriff for dower. 

According to these authorities, on the assignment of dower of a 
manor, some of the copyholds are allotted to the widow. 3ut \Lord 
Coke enumerates the profits of Courts, fines, heriots, &c.*’ amongst 
those things which arc not divisible by metes and bounds, and of 
wliich the widow is therefore endowed of the third part. Co. Litt. 
32. This implies that instead of dividing the lands held by the 
tenants of the manor, the third part of the profits arising from them 
may be assigned to the widow. 
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chapter 34 , advantage of a clause of re<entry for the 
breach of a condition contained in a lease could only 
be taken by the lessor, his heirs, executors, or admi- 
nistrators ; the lessor being a party and privy to the 
contract, and the other persons l^ally representing 
him being privies in right. If, then, this privity had 
been destroyed, as by an assignment of the reversion, 
the assignee coul^ not enter for a breach of the con- 
dition ; the reason of which distinction the reader will 
find in Littleton (o'). 

But the above statute only alters the common law in 
favour of assignees or grantees, leaving the common law 
to operate upon esti^s created by act of law(h). 

Suppose, then, the husband to have granted, pre- 
viously to his marriage, a term of years of the dowable 
estate, with a clause of re-entry in the lease if the lessee 
committed waste, and tj}iat after the husband’s death 
and the endowment of his widow, the lessee broke the 
condition j the widow cannot enter to determine the 
lease, because her estate being the creature of law, 
there is no privity between her, or the lessor, or his 
lessee (c). 

But if no clause of re-entry be inserted in such a 
lease, and it is declared that upon waste committed by 
the lessee, the lease shall determine and be void, then 


■ - - - - — ^ — - — 

(a) liitt. sect. 347. (6) Co. liitt. 215 6. (c) However, 

tlie expression grantee or assignee in the stat. 32 Hen. 8. c. 34, has 
received a liberal construction (Isherwood v. Oldknow, 3 M. and S. 
382) : and there is great reason to contend that it comprises a tenant 
in dower, as she derives her title from the lessor. Lord Coke, in 
saying (in Co. Litt. 215 i.) that the statute does not extend to those 
who come in merely by act of law, instances <nily the case of the lord 
claiming for escheat or mortmain, or in respect of villeinage ; and in 
3 Co. 62 6. he gives the reason why the lord in those cases cannot 
have the benefit of the statute, vis. that he comes in by title para- 
mount; and is in merely in the post, and not by any limitation or act 
of the party. It seems, therefore, that this passage was not meant 
to apply to persons claiming under the lessor. And sec 4 Co. 50 6. 
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the mdow may. enter, because the lease is net merely 
voidable upon entry, as in the first supposed, but it 
is ip^ facto void without any entry (a). 

With respect to the widow’s title to emblements, 
her right to them is indisputable, since by the statute of 
Mertonif^t tenant in dower is empowered to dispose of 
' the corn growing upon her estate at the period of her 
death; that act having been passed to remove the 
doubt which previously existed upon the subject. That 
doubt was founded upon this reasoning, that the widow 
being intitled to an assignment of dower immediately 
after her husband’s death, and having *had the benefit 
of the corn then growing upon the third part of the 
lands assigned to her, if any there then happened to 
be (c), it was thought the advantages received by her 
at the commencement of her estate, should be a satis- 
faction of those of the same, kind which she would 
otherwise have been intitled to when her dstate expired. 
This peculiarity attending the widow’s estate distin- 
guished it from that of other tenants for life who are 
intitled to emblements ; and to settle the law in this 
matter was the object of the above statute. This act 
places the widow in the same situation, with respect to 
emblements, as a tenant for life. Her power of dis- 
position under the statute, therefore, does not merely 
extend to corn growing at the time of her death, but 
to roots planted, and to other annual and artificial 
profits, such as hemp and flax, and hops, although 
’growing upon ancient roots, and to other things which 
are yearly produced by the industry of man (rf). If 
she omit to dispose of them, they will belong to her 
executor or administrator, who may retain possession 


(a) Oamock v. Cliffs, 1 Leon. 60, 61. (d) 20 Hen. 3. e. 2. 

(c) See Fisher v. Forbes, 9 Vin. Ab. 373, pi. 82. Dyer, 316 a. 
(</) Co. Litt. 55. 1 Roll. Abr. 728. Cro. Car, 515. Keilw. 125. 
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•of the lands until t^ ctuiiy &c. can be reasonably ciurried 
away(ff). 

It follows, from tenant in dower being in the same 
situation as a tenant for life, in regard to emblements, 
that the same principles will regulate her right to thein 
«s are applicable to other tenants for life. The fun- 
damental reason for admitting, such right is to en- 
courage husbandry, by allowing the tenants a full com- 
pensation for their labour and expense in tilling, ma- 
nuring, and sowing the lands, and this principle is the 
basis of the following cases : 

If there be two tenants in common in fee of lands, 
nnd the one marries and dies, and his widow, after 
endowment, and the surviving tenant in common sow 
the lands, and she dies before the com is cut, her exe- 
cutor or administrator will be intitled to the com in 
common with the othei; tenant (6). 

So also, if the widow, after assignment of dower, 
sow the lands and marries, and her second husband, 
after appointing executors, dies before the crop is 
severed, his surviving widow will be intitled to it. But 
the executor, and not the widow, would have been 
intitled to the crop if it had been sown by the husband, 
because he was at the expense of.sowing it (c). 

[[The widow of a copyholder who forfeits her free- 
bench by a second marriage is not intitled to the em- 
blements (c?).] 

3. The duties or services to which the widow is 
liable in respect of her dower, are founded upon hef 
title to the estate. Her interest, as we* have seen, is 
a continuation of her husband’s seisin ; she is conse- 
quently liable, as standing in his place, to one-third of 
all the duties and services to which the estate was sub- 
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(a) Keilw. 125. pi. 84. (5) Perk. sect. 523. (e) Perk, 

sect. 522. Co. Litt. 55 5. (d) Oland'scasc, 5 Oo. 116; Cro. 

Eliz. 460. See Co. Litt. 55 5. 
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ject in Ills possession, and for which one*third she is 
answerable to the person intitled to the reversion of 
the property (a). 

An instance of this attendancy of the widow upon 
the reversion few one-third of the services has been 
before noticed (6), in the case of a rent reserved upon 
an estate tail granted to the husband, which expired at 
bis death without leaving issue ; there the widow being 
dowable of the estate tail notwithstanding its deter- 
mihation, the law decided that, in respect of one-third 
of the estate assigned to the widow for her dower, she 
should be attendant upon and pay to the donor one- 
third of the rent originally reserved (c). 

Upon the principle applicable to these cases, if the 
estate be subject to a mortgage for a term of years 
granted before the husband became intitled to it, his 
widow will be obliged to keep down one-third of the in- 
terest, as it has been noticed (d). 

The liability of the widow to contribution for part 
of the duties reserved out of the dowable estate is, as 
before observed, founded injustice; on the principle 
that the owner of two-third of the estate should not be 
obliged to pay over the whole of such reservation, but 
that the proprietor of the other third should contribute 
pro rata. It is also equal justice, that if the heir or 
his grantee become discharged of the render or duty, it 
should operate in favour of the widow. 

Accordingly, if the husband-s estate upon its creation 
i^ere subject to a rent, and the reversioner or donor of 


(a) ^9 Rep* 133. Perk. sect. 424, 5, 7. (A) Supra, p, 376. 

(c) Co. liitt. 241. Perk. 431. 9 Vin. Ab. 268^ pi. 5, 6. So if the 

husband died without heirs, and the land escheated, the widow held 
her dower of the lord, rendering to him a third of the rents and 
services. 9 Vin. Ab. 268> pi. 7, 9. In other cases the dowress, in 
point of tenure, held of the heir. F. N. B. 7. F. Co. Litt. 241, 
ibid. 31 o, n. 2. Watk. Cop. vol. 2, p. 152. (rf) Supra, 

p.37!. 
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the estate, or the person to whom it is payable, release vi<^ to the 
the whole or part of it to the heir, the widow will also^ enweto 
hold her dower discharged from it, a third of whidi she widow’s be> 
was previously liable to pay to the heir (o). 

When the reservation or duty is entire and indivi- How the wi- 
sible, and to be rendered annually, as of a horse, the ^ 

widow’s attendancy upon the heir in respect of it, will the heir her 
be not of the third part of the value of the horse yearly, 
but a horse every third year, by which arrangement the is entire, 
law prevents disputes between her and the heir. If, 
however, the reservation had been an annual render of 
a horse of the* value of 40/, then the widow would be 
attendant upon the heir yearly for one*third part of that 
sum (It). • 

V. The widow’s title to dower, and the manner in 
which her dower is to be assigned, having been shown 
in the preceding sectioi^s ; her remedy for the recovery 
of it is the nCxt subject which naturally presents itself 
for consideration. Her redress is either in a Court of 
common law or in a Court of equity, each of which 
jurisdictions will be considered separately. 

1« When dower is refused to be assigned to the 
widow, she may sue out a writ of dower unde nihil 
habet, which lies against the pemon only who has the 
freehold, and who ought to have assigned to her dower 
without compulsion. The process is by summons, 
gradd cape «ad. petit cape, in the Court of Common 
Fleas ; and if the lands lie in London, the writ of dower 
is directed to the Lord Mayor and Sheriffs (c). 

In the prcecipe for this writ, when the widow is first Pmsee^ugs 
named she ought to be described as having been the ^ ^ ’ 

of her late husband ; for in a case where this was Pnedpe, 

(a) Co. Litt. 241. Perk. sect. 430. Bro. ** Tenures/' ib. 252 b. 

]d. 33, 82. (5) Perk. sect. 434. The reader will find a variety 

of ancient learning upon this subject, in the ' author referred to, be> 
tween sections 424, and 435. (e) Fitz. N. B. 148. Loniiax 

V. Armorer, 1 'V’entr. 267. 
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omitted in tlie writ, and the sheriff was ordered by it to> 
command the tenant ** to render to C her reasonable 
dower out of the freehold which was of D late her- 
husband,” the Court abated the writ $ because in the 
beginning of it C was not mentioned to have been the 
wife of which was the very character in and upon^ 
which C*s title to dower was founded C^)* 

The next proceeding is a summons to the tenant to 
render the dower, which must be served upon the 
land (6). That being done, the summons is required 
by the act of EUzabeth (c) to be proclaimed fourteen 
days at least before its return, upon a Sunday imme- 
diately after divine service and a sermon, if any, or 
immediately after' divine service, at or near the more 
usual door of the church or chapel of the town or 
parish where the lands are situated upon which the 
summons was made. 7!he statute further requires the 
proclamation to be returned with the names of the 
summoners, and it declares that i^itil a summons shril 
have been so proclaimed, no grand ca'pe shall issue, buit 
summons after summons till one duly proclrimed shall 
have been made and returned. 

The proclamation is to be made at the door of the 
parish church ; the act requiring this must be literally 
complied with, although the church or chapel be not 
in the county where the lands lie (d). But if the lands 
be situate in different parishes or townships, the pro- 
clamation of the summons at the door of one church or 
chapel where only of the lands lie has been held to 
be sufficient (e). 

The writ, &c. being returned, the tenant may cast 
an essoin, i. e. an excuse for his non-appearance at the' 
return of the writ : that is a dilatory proceeding, and 


(a) FuUiam v. Hairia, Cro. Jae. 217. ( 6 ) Allen v. Walter, 

Hob. 133. (c) 31 Eliz. c. 3, sect. 2. (d) Cra.Eliz.472.' 

(r) Harrison v. Massam, Noy, 22. Allen v, Walter, 1S3. 
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the^fore discduntehanced. The essoin will* be of no' 
avail if he be seen in Court, or if the entry of it with 
the clerk of the essoins appear to have been made for 
him by an attorney (a ) ; and if the essoin be not cast 
at the proper time, the demandant may enter a ne 
recipiatur. 

The essoin being legally cast, then in order to pre- 
vent the tenant from signing a non pros after the ser- 
vice of a rule by him of his intention to do so, the de- 
mandant should adjourn the essoin, which, by sta- Adjoum- 
tute (6), is to the fourth return next after that of the 
writ of dower both inclusive. 

The next proceeding in default of the tenant*s ap- Orand cape 
pearance is the issuing of \he grand cape by the default of 

raandant, a term borrowed from the word cape in the 
beginning of the writ. It directs the sheriff to take 
into his possession, by the view of an inquest, a third 
of the lands, for the tenant*s default, and then to 
summon the tenant to appear in Court at Westminster 
to account for his prior non-appearances. If the sheriff* 
make no return to that writ, then an alias grand cape jiUas grand 
issues ; and should the tenant still refuse to appear, the 
demandant may obtain final judgment, and an award of Judgment, 
seisin. 


The demandant, however, may waive her advantage, 
and aceppt an appearance of the tenant upon the grand 
cape(c). Which circumstance introduces the consir Proceedings 
deration of the proceedings in a writ of dower, when wjicn there' 
there is no default of appearance in the tenant. erf appw^*** 

We shall suppose then, the tenant to appear at the anoe. 
return of the writ of dower. Tlie demandant must 


afterwards count or declare, by which she ought to de- The count, 
mand a third part of the whole of what she is dow- 

able(d). The count , being filed, if the tenant claim Tenant's 

r^t to a 

■ ' "" - ■ '■ — ^ ■ view. 


(a) Anson v. Jefferson, 2 'Wils. 164. (6) 24 Geo. 2. c. 48, 

sect. 3, (c) 1 Salk. 217. (rf) 3 I.cv. 1 69. 
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the lands 'under the alienation of the husband,' he. wae 
intitled, as it would seem, to pray a view, in case such 
proceeding was really necessary, as if he were ignorant 
of the particular lands in his possession which were 
liable to the widow’s demand, otherwise not ; for if it 
appeared that he was acquainted with that circumstance, 
then the Court would not accede to hia prayer of a 
view, the request being merely for delay, which is not 
allowable in such an action (o). But the statute of 
Westminster the second (b\ proceeding upon the above 
distinction, deprives him of a view, by declaring that, 
“in a writ of dower where the dower in demand is of 
land which the husband aliened to the tenant or his 
ancestors, wherC the tenant ought not to be ignorant 
what land the husband did alien to him or his ancestors, 
although the husband died not seised, yet from hence- 
forth view shall not be granted to the tenant.” The 
alienee of the husband being thus excluded from a 
view (c), and the heir of the hqsband who died seised 
of the lands*being equally excluded at common law, be- 
cause the legal presumption is, that he was acquainted 
with the estate which descended to him upon his an- 
cestor’s death (d), a case can scarcely happen of a tenant 
in dower being intitled to a view. If, however, he 
should pray one, when he is not intitled to have it, the 
demandant must defeat it by what is called a counter 
plea, upon which issue may be taken, or to which the 
tenant may demur ; and if he adopt the latter mode, 
and judgment be given against him, it will be peremp- 
tory ; but if the decision be in his favour, and a view 
granted, he will he intitled to an essoin, similar to that 
before mentioned, and the demandant must count de 


(a) Upon this subject see the cases of Astmal v. Astmal, 2 Lev. 
1 1 7. Davis V. Lees, Willes' Rep. 344—347. Herbert v. Vemcni, 
Dyer, 179 a, pi. 41, and Whelpdale v. Whelpdale, 3 Lev. 169. 
(&) 13 Edw. 1. c. 48. (c) Bemes v. Ridi, 3 Lev. 220. 

00 2 Inst. 481. 
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Tiovo after the return of the view, or of the adjournment 
.of the essoin ; which being done, the tenant may plead 
either in abatement of the writ, as the demandant’s mar- 
riage during the action, or ancient demesne (a) ; or in 
bar of the action, as ne unques seisie que dower, or a 
divorce a vinculo matrimonii, &c. (b). 

If the marriage of the widow with her late husband Issue, 
be not disputed (c), and issue is joined upon a fact 
within the province of a jury, upon which the demand- 
ant’s right to dower is denied, the question is to be 
settled by a jury in the usual manner ; and in case the 
issue be found for the widow, she will obtain judgment Judgment, 
for her dower, and a writ of seisin will be addressed to Execution, 
the sheriff to assign it, who ought to do in the manner 

mentioned in the third section. 

No imparlance is permitted in the above action (d). No imparl- 
nor is the parol allowed, to demur on account of the N^aroTt^ 
infancy of the' tenant fe) ; because any delay would be demW. 
prejudicial to the widojv, who is suing for the recovery 
of her daily subsistence. 

The distinction between grand and petit capes is Distinction 
this ; the former never lies after an appearance by the ^ 

tenant in chief $ the latter issues after the tenant has ^tit capes, 
appeared, and makes default in any term subsequent 
to his appearance. Thus, if the tenant appear to the 
summons, and the plaintiff make* her demand, and in 
the same term in which the tenant appeared he make 
default, or nihil dicit, the plaintiff ought to have per- 
emptory judgment of seisin, and no grand op petit cape 
is proper to be issued after such default. If, however, 
either of them be taken out, and the plaintiff finally 
obtain judgment, the tenant cannot reverse it for the 


(a) 1 Roll. Abr. 822, pi. 20. Co. Entr. 173 A. (i) Co. 

Litt. 32. (e) See tupra, p. 334. (rf) Foster v. Kirkley, 

Barnes, 2. (e) Supra, p. 389. 1 Roll. AIm-. 137, pi. 35. See 

also Gore v. Perdue, Cro. Eliz. 309. Smith v. Smith, Cro. ‘Jac. 111. 
3 Leon. 392. 
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Plea of part 
endowment 
since the 
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error ; because such dilatory proceeding instead of being 
■ prcsjudicial to him operated to his advantage^ and the 
rule is generally laid down by Fitsherbert that no 
person can reverse a judgment by writ of error for mis- 
t^e in the proceedings, unless he can show that such 
mistake was to his prejudice, for that is the very foun- 
dation and compression of the writ (a). But this rule 
must be applied to cases only arising upon process in 
the actions, i. e. to errors originating in the mistake of 
a party, as in the last case, and not in the judicial act 
of the Court j for if the Court pronounce an erroneous 
judgment, any of the pai'ties in the cause is intitled to 
have it reversed or corrected by a review before a Court 
of Error (A). ‘ 

It appears from the form of the writ of dower unde 
nihil hahet, that it would be inconsistent to apply it to 
cases where the widow had received part of her dower ; 
and accordingly we hnd that in such instances she was 
excluded by the common law .from the writ, and was 
put to her ‘writ of right of dower to recover the re- 
mainder (c). This was an inconvenience partially 
remedied by the statute of Westminster the first (d), 
which provides that the writ shall not abate upon the 
tenant’s allegation that the widow has received part of 
her dower from «ny other person before the writ was 
purchased, unless hd can show that she received such 
part Jirom himself, and in the same town or vill, pre- 
viously to the issuing of the writ. 

Hence it appears, that the tenant against whom the 
writ unde nihil hahet is brought, may, since the passing 
of the act, plead in abatement of it, that he had, prior 
to its issuing, endowed the widow in part of the lands 
in the same town or vill (c). But the plea ought not 


(a) Cdce’s Entr. 171* Plow. Com. 41. Fitz. N. B. 21 F. 
(b) 8 Rep. 59. Yelv. 107. 2 Stra. 972. (c) 2 Inst. 262. 

F. N. B. 8. C. (cO 3 Edw. 1. c. 49. (e) See 2 Inst. 262 

—263. 
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only to state that the widow is seised of part of her 
dower, but also that it was of the tenant's own assign- 
ment, because such an assignment by a stranger would 
not be a good answer to the writ since the passing of the 
above statute {a). 

[[If the . husband had aliened part of his lands with. When part 
warranty, and left other lands in the same county 
which descended to the heir, the whole of the widow's dower as- 
dower was to be assigned to her out of the descended 
lands^ if of sufficient value, in exoneration of the alienee: mainder. 
hence if the widow brought her writ of dower agmnst Proceedings 
the latter, and the heir being vouched, admitted the 
warranty, and that he had assets by descent in the same when 

county, the widow had judgment for hfcr dower against 
the heir, and the tenant held in peace (/>). If the lands 
were in different counties, the widow had immediate 
judgment against the tenant, leaving him to recover 
over in value against the heir (c). 

When the heir was, vouched in respect of lands in 
the same county, if, instead of admitting Himself to be 
bound, and entering into the warranty, he counter- 
pleaded it, judgment was, it is said, postponed ; until 
after the trial of the issue between the husband’s alienee 
and the heir (</), but according to other authorities, the 
widow was not to be delayed by th<v pendency of this 
question, but was entitled to immediate judgment against 
the tenant (e). 

If the heir on being vouched entered into the war- 
ranty, but pleaded that he had no assets, and issue was 
joined on that plea, the widow did not, as it seems, obtain 
her dower from the tenant, until the issue was tried (J'); 


(a) 9 Vin. Abr. 275. pi. 10. inmarg. (5) 9 Co. 18, 19. Co. 
Litt. 39 a. note 6. Booth on real actions, 170. (r) 22 Vin. 

Ab. 79 . pi. 5, 6. ibid. 80, pi. 7. ibid. 127, pi. 3. Br. Voucher, 4. 
Br. Dower, 2. (rf) Jenkins, 176. 22 Vin. Ab. 127, pi. 2. 

(e) Co. Litt. 39 a, note 6. 22 Vin. Ab. 127, pi. 1> 7. ibid. 139, 
pi. 9. Br. Dower, 21. (y) Jenkins, 176. 
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she migM however have an immediate judgment ag«unst 
the tenant, but with a cesset executio until the trial of 
the issue («), under which she would be entitled to her 
dower against him, unless it was found that the heir 
had assets, and in that case it seems that another judg- 
ment would be given for the widow to recover against 
the heir and for the tenant to hold in peace (A). How- 
ever, in the case where the heir denied having assets, 
the widow, instead of leaving that question to be decided 
between the heir and the tenant, might elect to take a 
conditional judgment to recover her. dower from the 
heir, if he had assets in the county, and if not, from the 
tenant (c) •, and the reason why this election was allowed 
to her, was said to be, that it might be for her benefit 
to recover her dower from the heir, rather than from 
the alienee, as the heir was bound to warrant to the 
widow the land of which she was ^endowed by him, 
which it seems was not the case when she was endowed 
by another (d). 

These rules applied only when the heir was vouched 
immediately by the tenant. If the tenant vouched 
one, who vouched the heir, the judgment fm: dower 
was against the tenant alone (e). 

As the wife’s dower was properly assignable out of 
the lands descended to the heir, if he had assigned her 
part of those lands fn satisfaction of* her whole dower; 
before the writ brought against the alienee, tiie latter 
might plead the assignment in bar {J"). And it seems 
that this would be a good defence; although the lands 
assigned were in another county, at least if the widow 
had accepted the assignment 


(a) Gtoldingham v. Saunds. Winch. 8K 88. Hatton, 71. Cro* 
Jac. 688. See Killigrew’s case, Cro. Eliz. 46. (i) Hutton, 72. 

(c) Grey v. Williams, Dyer, 202 b. Co. Litt. 39 a. note 6. 22 
Vin. Ab. 64, pi. 4. (d) 9 Co. 18. Winch. 88. See Park on 

Dower, 275. (e) 9 Co. 18. Co. Litt. 39 a, note 6. 22 Vin. 

Ab. 79, pi. 2, 3. (y) Co. Litt. 35 a. (g) See Perk. 409. 

Jenk. 41. Carter, 187. 
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■ If the husband alienes his estates in parcels to different As^^ment 
persons, the widow recovers from each of them, the when the 
third part of the lands conveyed to him (a). And if land* were 
one. of these persons hasi assigned her a portion of his different 
lands in satisfaction of her whole dower, it seems that persons, 
the others could not plead this assignment qs a legal 
defence to writs of dower brought against them (6). 

The rule of charging different estates proportionally 
was also observed, when the heir was vouched in a writ 
of dower, and was in ward to several guardians, in con> 
sequence of having several estates held by knight 8er> 
vice (c). But wken the heir being an infant had lands 
of socage tenure, and others held by knight service, it 
seems that the widow’s dower was assigned to her out of 
the former, leaving the latter discharged for the benefit 
of the lord as guardian (£?).3 

When dower was detailed from the widow, and she At common 
obliged to bring a*writ of dower, she was by the common 
law intitled to the profits of her third part of the lands not recover- 
from the time only when she recovered judgment ; for 
the tenant was permitted to retain the profits of the ment. 
estate intermediate the recovery against him in pos- 
sessory actions, and his entry into possession, to enable 
him to perform the feodal services ^ so that in all these 
actions (except in novel disseisin agqjnst the disseisors 
only (e) ), no damages were recoverable by the demand- 
ants. Tliis rule being found unjust in process of time, 
when the actual performance of the feodal duties began 
to be discontinued, statutes were made giviqg damages 
and costs in various possessory actions (y') ; upon one of 
which occasions it was provided by the statute of 

Merton (§•), that widows deforced of dower, in lands Now given 

the stab 

of Merton* 

^ ^ e the husba 

{a) Perk. 423. (i) Co. Litt. 35 a. Sed vid. Perk. 402. seised 

Co. Litt. 38 i. n. 2. 22 Vin. Ab. 1 68, pi. 6. Br. Voucher, 38. 

(rf) Litt. sec. 48. Co. Litt. 38 i, n. 2. (e) Stat. 6 Edw. 1, c. !• 

(/) Marlb. 52 Hen. 3, c. 16. G Edw. 1. c. 1. (g) 20 Hen. 3. 

c. I. 
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of which their husbands died seised, and unable to re- 
cover the same without plea, should, upon such re--* 
covery, be intitled to damages against the deforcer, 
viz, the value of their dower from the deaths of their 
husbands unto the day when, by judgment of the 
Court, they should have recovered seisin of their 
dower (a). 

The following remarks arise from the consideration 
of the above statute. 

First, that the husband is required to die seised of 
the freehold and inheritance. 

If, then, he make a feoffment to the use of himself 
for life, remainder to his son in tail, and die during 
the continuance of the intail, his widow will not be in- 
titled to damages under the statute ; because her hus- 
band was only actually seised of an estate of freehold 
when he died, viz. for his life, with a reversion ex- 
pectant upon the determination of an estate tail (6), 

But a term for years carved, out of the estate will 
not, as it hhs been before shown (c), prevent the hus- 
band’s seisin of the inheritance. If, therefore, the lands 
of which the widow is dowable be subject to a demise 
Jbr years, created by the husband previously to the 
marriage, upon which a rent is reserved, his widow will 
be intitled to recover a third part of the reversion, and 
a like proportion of the rent and damages, because the 
husband died seised of the freehold and inheritance (d). 

Secondly, that the act extends to copyhold or cus- 
tomary lands when the widow is intitled to free-bench ; 
for a title to the principal draws to it all incidents, one 
of which is damages under the statute (c). 

Thirdly, that the statute extends to assignments of 
dower under decrees of Courts of equity for the pas- 
sage in Lord Coke's commentary upon the 36th section 


(a) 2 Stra. 972. (&) Vide note 4, to Co. Litt. 32, b. 

(c) 5«pfa, p. 371. (rf) Co. Litt. 32, b. (e) Shaw v. 

Thompson, 4 Rep. 30, 6. Co. Litt. 33, a. 
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of Littleton» via. “ that if the wife have dower assigned 
to her in Chancery she shall have no damages/’ is to be 
understood as alluding to the writ de dote assignanda 
issued by that Court, and not to a decree of a Court of 
equity ; and the reason why no damages are recoverable 
upon that writ is, that the widow is not d^orced of 
dower (a). 

Lastly, it should seem that the act does not extend but not, as 
to a writ of right of dower, because the damages given 
by the statute appear to have reference to cases where of do%ver. 
there is no doubt of the widow’s right, and the pos- 
session only is wrongfully withheld. And in writs of 
right no damages are given, because when the right is 
doubtful, no injury can arise to either* party until the 
right be clearly and firmly ascertained and settled (J> )• 

In addition to these damages the widow is intitlcd to 
costs by virtue of the statute of Gloitcester (c\ which 
gives costs in 'alf cases where the party is intitlcd to ' 


Under the statutes of Merton and Gloucester y and of Widow’s 
common right, the widow’s title to dower, &c. stands 
thus : mages, and 


She is intitlcd to endowment of a third part of the 

freehold lands and tenements of which her husband under the 

was solely seised, in fee simple or fee tail, in fact or in ®tatates of 
, , . , . , ^ . Merton and 

Jaw, at any time during the marriage. Gloucester, 

If he die seised, and her dower be detained from 
her, she is intitlcd to recover it in a writ of dower, seised. 
with damages, i. e. one-third of the value of the lands * 
from her husband’s death until she recover judgment 
of seisin ; Sdly, compensation for the loss that she has 
sustained from the detention of it ; and, Sdly, her 
costs (d). 


(a) 2 Bro. C. C. 631 ; and for the nature of the writ, see Fitz. 
N. B. 263. C. and ante, p. 409. * (£) Co. Litt. 32, b. 

(c) 6 Bdw. 1 . c. 1 . (d) On the subject of the damages to 

%vhich the widow is intitled, see Co. Litt. 32, b. n. 4. 2 Saund. 
44, e. note. ibid. 331. Hawes’s case, Hetl. 1^1. Bull, N. P. 117. 
Park on Dower, 306. et seq. 
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The da- Also, if judgment be obtained upon the default or 

wiAiV dicit of the tenant, and a writ of inquiry issues to 
down to the ascertain the damages given by the statute of Merton^ 
they may be carried down to the time of the inquisition, 
supposing that the widow was not previously in pos- 
session of.her third part of the lands under execution 
awarded upon such judgment ; but the jury’s assess- 
ment may exceed one-third of the value, since the 
quiritionwill widow may have sustained damage to a greater extent, 
be quashed jjj consequence of the detention of her dower (a). If, 
however, the damages be assessed without allowances 
for land tax, repairs, or chief-rents, the assessment is 
erroneous, and the inquisition will be set aside : for, 
under the words tdtra reprisas in the writ of dower, 
deductions of such and the like articles ought to have 
been made (Ji). 

If, on the other hand, the husband did not die seised, 
having aliened the lands, the widow will not be intitled 
at law to mesne profits, damages, or costs, because such 
a case is ndt within the provisions of the statutes of 
band did not Mertou and Gloucester ; and by the common law, as 
die seised. have seen, she was only intitled to recover one- 

third of the lairds and of their value from the time she 
obtained judgment 'for her dower (c). 

But if the heir alien the lands after the husband’s 
death, and the widoiV recover dower against the alienect 
she will be intitled to mesne profits and damages 
against him to be computed from her husband’s death ; 
and it wilLbe no excuse for him to say, that he has not 
been in possession of the premises during the whole of 
that period, because damages, including mesne profits. 


Widow not 
intitled to 
mesne pro- 
fits^ da- 
iniigcs^ or 
costs, if hus- 


Contra, as 
against the 
heir's alie- 
nee. 


(<r) Walker v. Neville> 1 Licon. 56. Dobson v. Dobson^ Ca. 
temp. Hardw. 19. See Co. Litt. 32. 5. n. 4. (5) Fenrice v. 

Penrice, Barnes, 234. (c) It is said in Jenkins, (p. 45) that 

where the husband does not dio seised, if the widow demands her 
dower and the tenant refuses, she shall recover damages from the 
time of the refusal : but this dictum is not supported by the other 
authorities, and the case is certainly not within the statute of 
Merton, 
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having been given to the widow when her husband 
died seised, she can only bring her writ of dower against 
the tenant of the freehold, which, in this case, is the 
alienee of the heir (a). 

' The following particulars are necessary to be found 

by a jury when the widow recovers in heB suit : 1st, 

tW her husband died seised; Sdly, the yearly value of by a jury for 

the lands on tenements ; Sdly, the dam^es which widow. 

she has sustained from the detention of her dower; 

and, 4thly, her costs. Yet if any of these requisites Drfects sup* 

be imperfectly /ound or omitted by the jury, the defect 

may be remedied by the award of a writ of inquiry (V). quiry. 

And if the value de tempore mortis, and the damage 
occasione detentionis dotis be mixed m the verdict, and 
not assessed separately, yet the assessment will be 
good (c). 

It appears frgm the foregoing observations, that the Jud™enta 
judgment for dower of a third part of the lands by ^^fordL- 
metes and bounds, being founded on the common law, ma^s are 
and the award of damages and costs being made in fnde^^nt. 
consequence of the statutes of Merton and Gloucester, 
are separate and distinct judgments. Hence an act of 
the widow which may deprive her of the benefit of the 
one, may not in the least degree *prejudice her interest 
in the other, as will appear from the following eases : 


If,^ then, a widow release fo the tenant damages So that 
occasione detentionis dotis, it will not bar her right to ^ 


the mesne profits (d). And upon the same principlcj^ mages deien- 
the first judgment of seisin in favour of the widow may 


be confirmed upon a writ of error, before the second her ri^t to 


judgment is given for damages (e) ; and the second P'®* 
judgment may be reversed without prejudice to the 


(a) Beliield v. Rowsc, Co. Litt. 33, a. Mo. 80. 4 Leon. 1 98. 
Bidl. N. P. 117. Another reason is, that the alienee cannot plead 
tout temps prist, post, 445. (6) Butler t. A 3 rres, 1 Leon. 92. 

(c) See note 4, to Co. Litt. 32, b. {d) Harvey v. Harvey, 

T. Raym. 366. (e) 1 Lev. 38. 
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And first 
judgment 
ntay be con- 
firmed be- 
fore tile se- 
emid is 
given, &e. 


So also the 
widow may 
enjoy the 
benefit of 
the first, and 
by the te- 
nant's death 
lose the se- 
cond. 


Exception 
to the rule 
that damages 
and costs are 
lost by the 
death of the 
party. 


Remedy by 
act of 

Charles the 
second, for 
damages be- 
tween writ 
of error and 
affirmance of 
the judg- 
ment. 


first, 80 that the judgment intended by the statute of 
Merton is not the first but the second (a). 

From these adjudications it follows, that the damages 
and costs given by the statutes of Merton ondiGloucestor 
may be lost after the first judgment of seisin is pro- 
nounced. 

Suppose, then, the first judgment to be merely that 
the widow shall recover seisin^ and Vvhich is done and 
executed ; ^nd the teuant dies before the second judg- 
ment is obtained for damages and costs under the 
statutes of Merton and Gloucester ; they are gone by 
his death, and no scire Jacias will lie gainst his heir 
to obtain a writ of inquiry of them, because they are 
considered a personal demand, and like damages in 
trespass, if they be not recovered during the life of the 
party, they die with him (&). 

Upon the same principle, jf the widow, the de- 
mandant, had died before execution of a writ of in- 
quiry for damages and costs, her executor or admi- 
nistrator would not have been intitled to a scire Jacias 
for them (c). Yet an instance may occur in which the 
tenant’s death will not deprive the wife of her right to 
damages and costs. 

Thus, if her demand be against ttco tenants of the 
freehold, and she recover judgment for her dower, 
damages, and costs against both of them ; if one of 
them die, the survivor will be answerable to the widow 
for the whole of the damages and costs, because both 
tenants are considered ^’om/-trespassers (d'). 

The statute of MertoUy in giving damages to the 
widow, was introductive of a new law ; the method, there- 
fore, prescribed in it was to be particularly observed. 


(a) 2 Str. 971—^. (^) Aleway v. Roberts, 1 Sid. 188. 

1 Lev. 38. See 2 Bro. C. C. 629. (c) Mordant v. Thoreld, 

1 Salk. 252. Sbow 97. 3 Mod. 281. (fi) Kent v. Kent, 

2 Stra. 971. Ca. Temp. Hard. 50. Ridgeway, 21. 2 Barnard, 
357, 386, 441, 
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The act, as we have seen, authorises Courts of Law to ' 
awai'd damages to the efl^tual judgment for recovery 
of seisin in the Court where the writ of dower is 
brought. Hence, if the tenant issued a writ of error 
upon a judgment obtained against him for dower, 
damages, and costs, the Court of error could, not under 
the act give additional damages from the writ of error 
to the affirmance of the judgment. To remedy this 
inconvenience the legislature interposed, and by an 
act passed in the reign of Charles the second (a), it is 
declared, that yi writs of error to be brought upon any 
judgment after verdict, or in any action of ejectment, 
no execution shall be stayed unless the plaintiff in 
error become bound to pay such daidages and costs as 
shall be awarded, in case the judgment be confirmed, 
or the plaintiff discontinue or be nonsuited ; and that 
the Court below, upon* affirmance of such jydgment, 

&c. shall issue a writ of inquiry, to ascertain the mesne 
profits and damages by waste after the first judgment, 
and upon the return of the writ, shall give judgment 
and award execution for them, and also for the costs of 
the suit. 

Since the passing of the above statute, the plaintiff The statute 
in error enters into a recognizance, with sureties, to 
answer in damages and costs : and if the judgment be error to 
affirmed, the defendant may reedver his costs singly by ® 

an action upon the recognizance ; and he may at the zanoe, &c. 
same time have a writ of inquiry to ascertain the mesne ^ Upon which 
profits, and the Court will not stay the proceedings for the costs 
recovery of the costs, till the costs and mesne profits 
are ascertained and paid (A). ’ actioq. 

The recognizance required by the act may have the Effect of 
effect of rendering persons liable to the widow for 
damages and costs, upon whom she would otherwise the Imbility 

of parties to 

— 1 — . the writ of 

error. 

(a) 16 and 17 Car.2, c. 8, ss. 3 and 4. 

Ca. Temp. Hardw. 373. 


(6) Doc V, Roach, 
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have no claim* An instance of this occurred in Ke^t 
V. Kent (a), before referred to. 

In that case the widow obtained judgment for her 
dower, with damages and costs, against two tenants of 
the freehold, who brought a writ of error ; and whilst 
the writ was pending, one of them died. The writ 
having abated by that event, the heir of the deceased, 
and the surviving tenant, joined in a new writ of error, 
and both of them entered into the usual recognizance 
to pay damages and costs, if the judgment should be 
confirmed, which finally happened. This undertaking 
of the heir was held to subject him, equally with the 
surviving tenant, to the damages and costs, which cir- 
cumstance, with others, vitiated the judgment in error, 
that charged the surviving tenant singly with the pay- 
ment of those costs and damages. 

Having briefiy traced the prpceedings under the writ 
of dower unde nihil habet, 1 shall conefudb this subject, 
after a few remarks upon the usual modes of defence 
which are made to the widow’s title to mesne profits, 
damages, and costs, by the pleas of tout temps prist, 
and detainment of charters. 


Necessary at 
law that 
widow 
should make 
a demand of 
dower, to 
intitle her to 
damages, &e. 


When the husband dies seised, his heir succeeds to 
his estate by legal right ; so that his entry and enjoy- 
ment of it being under a lawful title, he does no wrong 
in retaining the possession of the whole, until he be de- 
manded by the widow to assign and deliver up 'to her 
a third part of it for her dower. Previously to such 
demand, the widow’s title to damages under the statute 
of Merton is defective, for it only gives them to such 
widows who cannot obtain their dower sine placito, i, e, 
without suit, after a prior demand. Lord Coke, there- 
fore, recommends the widow to demand her dower 
before good testimony as soon after her husband’s 
death as she is able (&), in order to obviate all doubt as 


(<i) Ante, p. Ai2. 


(6) Co. Litt. 32, b. 
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to her title to recover damages and costs. If, how- 
ever, the widow have made no demand of dower prior 
to the suing out of her writ of dower, the heir may 
plead tout temps prist, and pray that she may not have 
damages ; and if the plea be true, the widow will lose 
the mesne profits and damages from the death of her 
husband to the commencement of the suit, from which 
latter period to the execution of the writ of inquiry she 
will be intitled to them (a). But if she have demanded 
her dower, then she ought to reply to the plea, stating 
that fact, and putting the question in dispute in issue. 

But if the heir do not take advantage of the widow*s 
neglect in demanding dower by a plea, he will lose the 
benefit of that circumstance (Ji) , aitd in such event 
she will be intitled to mesne profits and damages from 
her husband’s death, together with costs (c). But the 
widow’s title is so highly favoured in law, th^ her de- 
mand of endowment, without an express refusal on the 
part of the tenant, wjll be sufficient to intitle her to 
damages and costs. 

If, therefore, the heir be an irfant under guardian- 
ship, and the widow apply to him for her dower, 
although he be willing to comply with the request, but 
is prevented by his guardian, still his non-assignment 
under such circumstances will not defeat the widow’s 
right to damages and costs ; because he was the proper 
person to apply to for the assignment, and the widow 
did all that was required of her in making the re- 
quest (d). 

The alienee of the heir cannot plead tout temps prist, 
because he ivas not in the possession of the estate 
during all the period which elapsed since the husband’s 
death, and therefore had not the power of assigning 
dower at all times during the whole of that period. 


If she <nnit< 
to do so be- 
fore suing 
writ of ' 
dower^ the 
heir may 
plead tout 
temps prist. 


and he can 
only take ad- 
vantage of 
the n^lect 
by a j&a. 


But if she 
make the 
demand, it is 
not neces- 
sary to her 
title to da- 
mages that 
there should 
be an ex- 
press refusal. 


The heir’s 
alienee can- 
not plhad 
tout temps 
prist. 


(a) Barnes, 234. Bull. N. P. 117* "1 Bich. Pract. C. P. 509. 
(5) Dobson v. Dobson. Kent v. Kent, uh. supra, (c) Bull, N. P. 
1 1 7. id) Corsellis v. Corsellis, BuU. N. P. 1 1 7. 
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Aceeptmnce 
of dower a 
bar to da« ' 
mages. 


Plea of de- 
tention of 
charters. 


Effect of 
widow's ad- 
mission. 


She will lose 
mesne pro- 
fits^ da- 
mages^ and 
costs. 

If she deny 
the deten- 
tion, and the 
fact be found 
against her, 
dower is for- 
feited. 

This plea 
lies omy for 
the heir. 

Its form. 


Since damages for detention of dower are only 
given, as we have seen, by the statute of Merton, when 
an assignment of dower cannot be procured sine placito, 
it necessarily follows, that if the widow accept her 
dower from the heir or his alienee, she will lose her 
damages apd costs (u). 

With respect to the plea that the widow detains the 
title deeds of the estate, such a’ plea ought also to 
contain an averment that the heir has been always 
ready to render dower in case the widow would de- 
liver them to him. If the widow, in her replication 
to such a plea, admit that she has the deeds, and offer 
to deliver them to the heir, and bring them into Court, 
she will obtain an immediate judgment for her dower, 
because the plea admits her right to endowment, upon 
condition of her yielding up the deeds (Ji ) ; but she 
will lose,, mesne profits, damages, and costs, since it was 
her own fault, by improperly detaining the deeds, that 
her dower was not assigned (c). . And if she deny the 
fact of dctahiing any of the deeds, and the issue is 
found against her, she loses her dower (d). 

This plea lies in privity only, viz. for the heir of 
the husband ; so that an alienee, who is a stranger, 
although he may be*intitled to the documents, cannot 
plead the detention of them by the widow as an excuse 
for not rendering her dower (e). 

The heir must show in his plea the withholden 
deeds in certainty and with precision, in order that 
issue may bp taken upon the fact of the detention of 
them. This certainty must be such as would support 
an action of detinue for the deeds, as a general de- 
scription with an averment that they are in a box or 
chest locked up or sealed (y ) ; but if the box or 


(a) Co.Litt. 33, a. (fi) 9 Rep. 18, 19. 1 Salk. 252. (c) Co. 

Litt. 32, 5. (d) Hob. 199. (e) Cro. £liz. 367. 9 Rep. 18. 

And hence it seems that a devlsco cannot plead detinue of charters. 
Dyer, 230, a. (/) Dyer, 230, a. pi. 52. 9 Rep. 18. 
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chest be open, each deed ought to be paiticularly de- 
scribed (a). 

There are instances, however, in which the heir will Wlra the 
be excluded from this plea. Thus, if he do not claim 
the lands by descent, but by purchase ; or if he de- this plea, 
livered the deeds to the widow, which w^ his own 
voluntary act (3) ; or if he, not being tenant of the 
freehold, be vouched by such tenant, he cannot plead 
detention of charters (c). In the last case of the heir 
vouchee it is observable, that he, not being tenant of 
the freehold, was not intitled to the deeds (d), con- 
sequently he had no ground of complaint for the non- 
delivery of them ; besides, he is unable to aver in his 
plea in contradiction to the tenant*s*freehold, that he 
has always been ready to render do^er from the hus- 
band*s death, if the widow would have delivered up the 
deeds ; an averment, ask it has been noticed^ssential 
to the validity oT* the form of such a plea (<?), Again, 

It seems that the charters detained must relate to The de* 
the lands of which the widow claims doWer (y*)» 
the plea of detention of them can only avail the heir to the dow- 
ns to the lands comprised in them j so that if the widow 
be dowable out of other lands, and have demanded her deprive the 
dower, the plea of detention of charters will not de- of her 

prive her of mesne profits and damages, nor of her damages, 
dower in the property not included in them. 

Although, as it has been observed, the heir must But he need 

not to have 
•the sole in- 

"" terest in the 

deeds. 

(a) 1 Bro. ''Dower,” fo. 254 i. pi. 57. Dyer, 230 a, 

(A) 9 Rep. 18. Perk. sect. 355, 356. (c) Dyer, 230, a. Perk, 

sect. 357, 358. (d) Ibid. sect. 358. (e) This must be un* 

derstood as applying to cases where the charters detained do not 
relate to lands descended to the heir in the same county, or where 
the heir came in as second vouchee, for where the heir was vouched 
immediately by the tenant, and had assets by descent in the same 
county, he might plead detinue of charters, that is (as it seems) de.. 
tinue of the charters belonging to the lands descended to him. See 
9 Co. 18, 19. (/) Perk. sect. 356, 357. 9 Rep. 17 5. 



Remedies 






Yet his in* 
terest in 
them must 
be absolute 
and inde- 
feasible. 


Whether de- 
taining the 
transcript of 
a fine will 
justify with- 
holding of 
dower- 


liave a right to the possession of the deeds, in order to 
plead the detention of them in excuse for his not as- 
signing dower : yet if they relate to the dowable estate 
descended upon him, and he be tenant of the freehold, 
it is not necessary that he should have the sole and 
only interest in them. 

Accordingly, two coparceners of lands make par- 
tition, and then their mother, a widow, brings a writ 
of dower against one of them ; the tenant may plead 
the demandant’s detention of the deeds relating to the 
lands, although such documents concern as well the 
inheritance of her sister as her own,' and in which, 
therefore, the sister has an equal interest (a). 

If, however, the heir’s title to the deeds be not ab- 
solute, but liable to be defeated by the birth of a child, 
the heir cannot plead the widow’s detention of charters 
in excuse for withholding bci* dower; because the 
widow may say she does not detain them wrongfully, 
but for the use of the child, en ventre sa mh'e* 

Thus, if the heir be the husband’s brother, and the 
widow is left enseint by her husband, the brother will 
be excluded from this plea (Jh')^ because his title as heir 
may be defeated by the birth of a child. And it is said 
by PerkinSt that the detainer of the transcript of a 
fine from the heir by the widow, is not a sufficient 
cause to detain from her her dower (c). 

(^Formerly if the writ of dower was brought against 
a guardian in chivalry, he might plead that the widow 
detained the body of the heir from him («!).!] 

2. The difficulties and hazards to which the widow 


is exposed in proceeding at law for the recovery of her 
dower, and its incident mesne profits, damages, and 
costs, are so numerous, as it appears from what has 


(a) Perk. sect. 359. (5) I Br. Dower,” fo, 252 h. pi. 8. 

(c) Perk. sect. 360. contra, 9 Via. Ab. 236, pi. 2. (rf) Co. 

39ff. Perk. 301. 9 Co, 19. Hob. 199. 
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been said, that widows have preferred resorting to H 
Court of Equity for assignment of dower, in whieh 
there are fewer, embarrassments from forms of pro^ 
oeeding than at law, and where all obstacles are re« 
moved which improperly tend to delay or defeat their 
rights. It would be practically useless to attempt to 
trace out the times when, and the steps hy which a 
Court of Equity established a concurrent jurisdiction Jurisdiction 
with Courts of Law upon this subject; suffice it to 
say, that the jurisdiction of a Court of Equity is now dower, 
firmly settled in these cases. The principle is in- 
telligible and reasonable, viz. that the widow labours 
under so many disadvantages at law from the em- 
barrassment of trust terms, ^., and from an ignorance 
of the titles, values, and quantities of the lands of 
which her husband was seised, that she is intitled and 
ought to have every assis^nce that a Court of Equity 
can give her, not* only in paving the way to establish 
her right at law, but also by giving complete relief when 
the right is ascertained *(a). 

Accordingly, in Mundy v. Mundy (h), the widow 
filed a bill for dower, without charging in it any im- 
pediment to her obtaining an endowment at law. The 
defendant demurred to the bill for a want of equity, 
the widow*s remedy (if any) being at law; but the 
demurrer was over-ruled by Lord Rosslyn ; who ob- 
served, that, where the title to dower is admitted, and 
nothing to be done but to assign it, since there re- 
mained nothing to try, it would be useless to send the 
matter to a Court of Law. 

The widow’s title to dower is merely a legal right ; 
and it appears from the principle before stated, upon 


(a) Curtis v. Curtis, 2 Bro. C. C. 634. (6) 4 Bro. C. C. 294. 

See also Mitf. Plead. 109. 2 Ves. jun. 122, S. C. A similar de- 
cisien was made by Lord Talbot in Moor v. Black, Forrest, 126. 
VOL. I. G G 
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which a Court of Equity ontertuns jurisdiction to give 
complete relief, that it does so in order to remove ob« 
Stacies in the widow*s way, at law, to obtain an assign- 
ment of dower. For this reason it is usual for the 


When the 
wido\/B title 
is doubtful, 
the Court 
orders her 
to brinff a 
writ ot 
dower, re- 
taining her 
bill, &c. 


widow to insert a general charge in her bill of out? 
standing terms, &c., which the heir Or tenant intends 
to tet up to defeat her legal proceedings, and prudence 
seems to require that this' practice should not be for- 
saken (a). 

In consequence of the widow’s title being purely 
legal, when any question of dower has arisen in a Court 
of Equity, and doubts have been entertained of the 
widow’s title, it has been the constant practice to put 
her to bring a writ of dower (ft) ; the Court retaining 
the bill in the mean time, but assisting her in trying 
her right, and deriving the full benefit of it, when it 
is determined at law in her, favour, viz. by giving her 
a discovery of deeds (c), in ascertaining metes apd 
bounds (d),' and in giving her possession according’to 
her right (e). 

Upon thej[>rinciple of the widow prosecuting a mere 


(a) 2 Ves. jun. 124. 3 Atk. 130. (d) 2 Sch. and Lef. 391. 

2 Bro. C. C. 620. 2 Ves. jun. 128. But this xnle does not appear 

to be imperative, in cases where the title can be tried in a more con- 
venient mode. In a recent instance, the fight depending on a question 
law, a case was directed. But where the marriage is disputed, 
«8 in Curtis v. Curtis, 2 Bro. C. C. 620, a writ of dower seems to 
be necessary, as the question must r^ularly be tried by the Bishop's 
certificate, which it seems can only be obtained throng the meditun 
of a writ issued for that purpose, from a Court in whidi an action 
of dowor is pending. (c) 2 Bro. C. C. 631. (<2) 3 Atk. ISO. 

(e) A commission usually issues to set out and assign the dower, 
AVild V. Wells, 1 Dick. 3. Lucas v. Calcraft, 2 Dick. 594, 1 Bro. 
C. C. 134. Wmgan v. Ryder, 1 Ves. and B. 20. R^. Lib. B. 
1812, fb. 06. See 2 Ves. jun. 125. But the decree sometimes 
directs the Master to assign the dower. Goodenongh v. Goodenongh, 
2 Dick. 795. Reg. Lib. A. 1771, fo. 557. See the form of sueh a 
decree in Vanheythuysen’s Equity Draftsman, p. 656. 
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legal demBxtd in equity, that demand, it ilrould seen^' 
can only be resisted by a legal defence. 

Thua it was decided in WUUams v. Latnbe (o), that 
a widow, who filed her bill for dower against the pur- 
chaser of the lands from her husband during the mar- 
riage, praying a discovery of them, and an assignment 
of dower, could, not be defeated of either by a plea, that 
the tenant was a purchaser for a valuable consideration, 
without notice. 

The last decision, though quarrelled with, is, as it 
would seem, sound and proper ; for when it is admitted 
that dower is a mere legal right, and that Courts of 
Equity in assuming a concurrent jurisdiction with 
Courts of Law, professedly act upon ‘the legal right, 
those Courts, in analogy to law, where such ,a plea 
would not be looked at, decide that in this instance the 
same equitable plea is^ also inadmissible (li). Tins 
analogy, it is obf ious, does not hold when tlTe widow 


(a) 3 Bro. C. C. 2{}4. (6) A similar rule was acted on in 

Ri^rs V. Seale, 2 Frcem. 84. 2 Bq. Ca. Ab. 70.; and see 1 Ball 

and B. 171. But the principle that Equity will not interfere 
against a purchaser for valuable omsideration without notice is com- 
monly laid down in general terms without.reference to the nature of 
the plaintiff's title : and in Walwyn v, Lee, 9 Ves. 24, 33. The 
Lord Chancellor held a plea of purchase good to a Bill for discovery 
and relief, founded on a legal title. See*to the same effect Jerrard 
V. Saunters, 2 Ves. jun. 454. Barkes v. Blythmore, Free. in. Ch. 
58. 2 Eq. Ca. Ab. 79. Robinson v. Haynes, 6ilb. £q. Rep. 184. 

And it seems to be dear that a plea of purchase is a good defence to 
a Bill of discovery, though the plaintiff’s title be Burlace v. 

Cooke, 2 Freem. 24. 2 Eq. Ca. Ab. 681. Abery v. Jones, I Vem. 

27. Bishop of Worcester v. Parker, 2 Vem. 255.. Hoare v. 
Parker, 1 Cox, 224. 1 Bro. C. C. 578. So according to some 

authorities (1 Vem. 354. 2 Vem. 159. 2 Ves. jun. 458) a Bill 

to perpetuate testimony, which is generally founded on a legal title, 
will not lie agbinst a purchaser for valuable consideration without 
notice, and the Lord Chancellor in intimating a contrary opinion, 
stated as the ground of it, that such a Bill calls for lio discovery 
fiom the defendant, but merely prays to secure the testimony. See 
6 Ves. 263. 
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Account of 
mesno profits 
decrecu from 
husband's 
death. 


Although 
defendant 
die pendente 

me. 


applies for equitable relief, as the removal of terms. &c.- 
In such cases, the equitable plea of being a purchaser 
for value without notice, cannot, as it would seem, he 
resisted (a). In the first case, the widow, proceeding 
upon the concurrent jurisdiction of the Court, merely 
inforces a right which the defendant cannot at law 
resist by such a mode of defence ; in the second case,, 
she applies to the equity of the Court to take away 
from him a defence which at law would protect him 
against her demand. 

We have seen that at law. mesne profits under the 
term damages, in the statute of Mevt'on, were lost by 
the death of either the plaintiff or defendant, before 
they were assessed and ascertained (5). But it is not. 
so in equity. That Court has been more liberal to the 
widow, from the consideration that the profits of a 
third part of her husband’s real estates are her only 
subsistence from his death. It is, thdl’efore. the course 
of the Court to assign to her dower, and universally to 
give her an account of mesne profits, from the death of 
her husband, and not to permit her title to them to be 
defeated by the death of the tenant pendente lite ; upon 
the principle that it would be unjust if the heir’s denial 
of her right to dow,er. and the accident of his death 
before the establishment of it, should be allowed to 
place her in a worse situation than if he had thrown 
no impediment in her way, and fairly and candidly ad» 
mitted her claim (c). 


j; 


The plea in Williams v. Lambe. was perhaps open to another ob» 
jection. The defendant stated himself to have purchased, without 
being aware that the vendor was married. But it seems doubtful 
whether a person purchasing of one seised in fee. without iT mniriitg 
whether the vendor be married, can avail himsdf of want of notice- 
of that fact. See Sugden. Vend, and Purch. p. 649. and Kelsall v. 
Bennet. 1 Atk. S22. 

(a) See 2 Sch. and Lef. 390. 

(c) Curtis V. Curtis. 2 Bro. C. C. 620. 


(S) Supra, p. 442. 
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This being so, the length of time which may have 
«lapsed since the husband's death, although it may have 
exceeded six years prior to the bill being filed, will not 
narrow the rule, nor confine the account to the last six 
years preceding the exhibition of such bill, in analogy 
to the statute of limitations ; for since at law mesne 
profits, as damages under the statute of Merton^ are 
given without restriction as to time, the like account 
is decreed in equity. 

Accordingly, in Oliver v. Richardson (a), the widow 
filed a bill for dower, and an account of the arrears 
after a lapse of twelve years from the death of her hus- 
band. The question was, from what, period she was 
intitled to the account? And Sir William Grant, 
M. R., decreed the account from her husband's death, 
observing that she was prima facie intitled from the 
time her right ,to endo\dnent accrued, and tbilt sonfe 
reason must be shown by the defendant, why his 
Honour should limit the account ; for why, said he, 
should the widow be deprived in that Court of the ac- 
count from her husband’s death, if she were not barred 
at law ? 

It has been said that mesne profits will be decreed 
to the widow in equity in instances only where she has 
demanded dower in analogy to the rule of law, and 
the coiystruction of the statute o/ Merton, before con- 
sidered (b ) ; and a case of Delver v. Hunter (c), has 
been cited to that effect ; as also to prove that there 
shall be no mesne profits decreed except where the hus- 
band dies seised of the lands as required by the same 
statute (cQ. This doctrine, however, seems, to be open 
to objection ; for it is presumed that Courts of Equity 
do not in this instance proceed either upon the statute 
of Merton, or with reference to any legal rule in de- 


Statuteof 
limitations 
no bar either 
at law w in 
equity. 


Semhle, that 
widow is in- 
titled in 
equity to 
mesne profits 
although she 
did not de- 
mand dower 
liefbrebill 
filed, and al- * 
though her 
husband did 
not die 
seised. 


(a) 9 Ves. 222. 
(d) Supra, p. 437. 


(6) Supra, p. 445. 


(c) Bunb. 57. 
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crceing to the widow mesne profits ; the principle which 
they adopt appears to be the title of the widow to en- 
dowment immediately upon the death of her husband ; 
this right drawing to it an account of the profits of her 
share received by the person whose duty it was to have 
assigned dower, so that such person incurs a debt to 
the* widow which he in his lifetime, or his repiesentative 
after his death, is considered in equity as liable to dis> 

■ charge. In addition to this it may be remarked that 
the tenant may probably be considered in equity as 
holding the widow’s one-third of the estate, as her 
trustee or bailifi^ from the' death of her husband, and 
therefore answei^ble to her for his receipt of rents in 
respect of that proportion of the property. Under all 
the circumstances, and the favourable disposition of 
Courts of Equity to extend the rights of the widow be- 
yond hei’ title at law (a), it is conceived, notwithstanding 
the case of Delver v. Hunter^ (reported in a book of 
little authority, and said by Jbord Mansfield (V) to 
consist of very loose notes, and never intended to be 
published) that in respect to mesne profits in dower, 
the widow’s right to an account of them in equity may 
be enforced either against the heir or alienee, or their 
representatives, without regard to any previous demand 
by the widow for endowment, or to the circumstance 
whether her husband died seised or not ; the title to 
mesne profits being inseparably attached to the right 
* of endowment of one-third part of the estate (c). 


(a) 2 Bro. C. C. 629. (i) 5 Burr. 2658. (c) The 

remarks attributed to Lord Ilardwicke in 3 Atk. 130, and those of 
I^ord Alvanley in Curtis v. Curtia, 2 Bro. C. C. 628, imply that a 
dpwreas may have a larger relief, in respect of mesne profits, in 
equity than at law. But the passage in Atkins is, as observed in 
2Bro. .C. C, 633, founded on a misconception of the right to 
mages at law. And the decision in the case of Curtis v. Curtis, 
tqmed only upon the ordinary [nrinciple of equity, that the decree 
is to be made acewding to the rights of the parties as they exist at 
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Upon the same principle of title to endowment, the Ai^ a formal 
circumstance of an assignment of dower not having 
been made prior to the widow’s death will not deprive amofieessary 
her representative of mesne profits (a), nor prevent her ^ 
right whilst living to obtain payment of them in equity, profits. 

The want of a formal assignment of dower, ^d X^ord 
Cowper in Hamilton v. Mohun (b), is nothing in equ||ty» 
since the widow's right in conscience is the same as if 
it had been made. His Lordship, therefore, in that 
case decreed to the widow in a suit instituted agrinst 
her by the heif for an account of the profits of the . 
dowable estate in which shq had been in possession as 
his guardian, an allowance of one-third of them in re- 
spect of her right to dower. 

That case was followed by Lord Hardwicke in Gra~ 
ham V. Graham (c), a case in which the widow was the 
• plaintifiv who being a trustee of the dowable esj;ate for 
her son, and Having received the profits, and therefore 
accountjable to him fo; them, claimed an allowance for 
her dower in rendering those accounts ; and his Lord- 
ship not only allowed to her the amount of the arrears, 
but also secured to her the future payment of her 
dower. 

• 

tlic institution of the suit : the death of Jfchc parties during thp suit 
did not therefore alter the right ; and on this ground Lord Alvanley 
distinguished the case^ from that of the heir dying before the filing 
of the Bill^ 2 Bro. C. C. 632. In Mundy v« Mundy, 2 Ves. jun, 122. 

4 Bro. C. C. 294^ one of the questions made was whether the widow 
was intitled in equity to the arrears^ where the heir had always 
been willing to assign her dower. I^iord Redesdale treats the right 
to. arrears in equity^ as being the same as at law, observing ihatf 
Courts of Equity in assigning dower consider themselves to be pro- 
ceeding merely on a right, which may be asserted in a Court of 
ootemon law, p. 98, 3d ed. And upon the same principle. Courts 
of Equity in deciding on the costs of suits for dower, have profesi^ 
to be guided by analogy to the rules prevailing at law. See the 
next note. 

(a) See 1 Fonbl. Treat, on Equity, 2f2. (b) I P< Will. 122. 

(r) I Ves. sen. 262. 
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With resp^ to costs, they are in the discretion of 
the Court, and that discretion is regulated by the con- 
duct of the parties. 

Thus, when the widow’s suit is for the single pur- 
pose of obtaining an assignment of dower, and there is 
no misconduct on the part of the defendant, she will 
noM>e intitled to costs (u). 

If, however, the defendant’s opposition be vexatious, 
or if he fraudulently withhold her dower, he will be 
saddled with the costs of the suit (b). 

In consideration of the widow requiring the profits 
of her dower for immediate support, if her claim form 
an ingredient only in the suit, and several matters are 
referred to a Master to inquire into and make a general 
report, the Court will not delay the payment of arrears 
of the widow’s dower until the general report is made, 
but it iy.ill direct the Master to ma|ce an immediate 
separate report of what is due to her ^or arrears, in 
order that she may receive them for her maintenance. 
This was accbrdingly done in Eccleston v. Berkley (c), 
where an account was directed to the Master in regard 
to several incumbrances made by the husband the 
marriage upon the dowable estate ; Bord Hardwicke 
upon the application ’of the widow directed the Master 
to make a separate report of what was due to her in 


(а) Lucas V. Calcraft, 1 Bro. C. C. 134. 2 Dick. 594. Mitf. 

PI. 98, 3d cd. 2 Bro. C. C. 632. The reason assigned for not 
^ving costs in suits for dower, via. that no costs are given on writs of 
dower, is not qtiite satisfoctory ; for though it be true that a dowress 
is not intitled to costs in a writ of right of dower, yet it has been 
seen that in the ordinary form of proceeding, by writ of dower unde 
nil habet, she recovers costs whenever she is intitled to the mesne 
profits et damages. In the authorities mentioned above, and in 
Mundy v. Mnndy, 2 Ves. jun. 128, it seems to have been considered 
that in general no costs are given to the dowress at law, unless an 
actual defigrcement be proved. But see ante, p. 440. 

(б) Wo^pm V. Ryder, 1 Ves. and Bea. 20. Onthwaitev. Onth- 

waitc. Beames on Costs, 36. (c) Ridgw. Ca. temp. Hardw. 253. 
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respect of dower, she being intitled to one-third of the 
rents, paramount the claims of the incumbrancers. 

It must, however, be noticed that it is the general 
rule of the Court not to allow interest upon arrears of 
dower. The rule is considered to be so absolute, as to 
render it doubtful, whether it will be relaxed in the 
most distressing cases (a) \ yet I have found no case to 
that effect, no .authority pronouncing that a widow 
under no circumstances shall receive interest upon the 
money arising from her dower, improperly detained 
from her by the person who ought to have assigned it. 
If such were the rule in equity, the widow would be in 
a worse situation in that Court than if she had brought 
her writ of dower at law ; for we have'seen that a jury 
in assessing damages detentione doHs are at liberty 
to give her more than one-third of the by-gone annual 
value of the estate, if she have suffered injj^ry to a 
larger amount in consequence of the non-assignment 
of her dower (5). Kow one species of damage the 
widow might suffer may arise from the parent of in- 
terest upon money borrowed for maintenanee whilst 
contending for her right to dower; this payment of 
interest, it is presumed, would be an injury which a 
Jury would feel no difficulty in considering in their 
estimate of damages for the detention of dower ; and 
it would seem singular if a Couiif of Equity, professing 
to favour the widow’s claims, and upon that principle 
to extend to her relief even beyond what she could 
obtain at law (c), should refuse to give her the same 
relief which she might have had in a Court of common 
law. But it may be said that a Court of Equity de- 
clines to give interest in this instance in analogy to its 


(a) See Ferrers v. Ferrers, Forest. 2. Batten v. Eamley, 2 P. 
WilL 163. RoUnson Y. Cnmining, 2 Atk. 411. Newman v. Aoling, 
3 Atk. 579. Bedford v. Coke, fdted 2 Ves. jun. 166. Lindsay V. 
Gibbon, cited 3 Bro. C. C. 495. (5) Sufra, p. 440. 1 Leon. 56. 

(c) 2 Bro. C. C. 629. 


And as to 
her title to 
interest npon 
those arrears. 
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practice in refusing interest upon arrears of annuities, 
and of such even, as are granted by way of jointure in 
bar of dower. The analogy, however, does not seem 
to be applicable in this instance, because these annuities 
are created by express contract among the parties in 
. solemn instruments, and they might, if they thought 
proper, have provided for the payment of interest upon 
the arrears of the annuities granfted, to which trans- 
actions the observation of hord Thurlow in Tewv. the 
Earl of Winterton (u) applies, viz. ** that the Court 
has never given interest but where there has been 
some ground from whence it could gather that there 
was a contract between the parties that interest should 
be paid.** Tliis remark can only apply to instances 
where there is a possibility of such a contract being 
made ; or to cases where annuities are given by deed 
or will,' in which provision might be ipade for payment 
of interest upon arrears (6), and not to a case like the 
present, where the widow’s title is created by lafw j 
moreover it could not mean, that in such a case the 
deforceor of the widow’s dower should be in a better 
condition in equity than at law, as he would be, as. 
it has been before shown, if the interest paid by the 
widow for money 'bdrrowed to support her till she ob- 
tained her dower, should not be repaid her in equity in 
the shape of interest upon the arrears due in respect of 
such dower. The cases in which interest has been re- 
. fused were chiefly of annuities, for the payment of in- 
terest uponcthe arrears of which provision might have 
been made. And even in these instances Lord Hard- 
xcicke expressed an opinion in an anonymous case re- 
ported by the elder Vesey (c), that ** interest upon 
arrears might be given in a special case, as the being 


(a) 3 Bro. C. G. 495. 1 Yes. jun. 451. (5) MeUish v. 

McUish, 14 Vcs. 516- • (c) 2 Vcs. sen. 662. See 2 Ves. 

jun. 167. 
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obliged to borrow money and to pay interest for and 
then, said his Lordship, the Court will give interest 
from a reasonable time.**' Upon the whole it is sub- 
mitted as a reasonable presumption, and as being in 
analogy to law and not inconsistent with the decisions 
in equity, that interest will not be given upon arrears 
of dower except under special circumstances, one of • 
which is where the widow has been under the necessity 
of taking up money at interest for her maintenance 
whilst her dower was with-holden (a). 


(a) In the old cases much diversity of practice prevailed upon the 
ijucbtion whether interest on arrears should be allowed. Tlie re- 
sult (as Liord Redesdale observes) has been to refuse interest^ except 
under very particular circumstances^ and though it seemed to be the 
justice of these cases to give ipterest^ it has been found the wisest 
way not to do 8&j of the principle might be extended so &r as to 
become highly mischievous^ and tend to create litigation in every 
oose^ and to encourage creditors to delay the prosecution of their 
suits/* Anderson v. Dwyer, 1 Sch. and Lef. 303* *The cases have 
not furnished any precise rules for ascertaining what special circum- 
stances will be sufficient to warrant a departure from the general 
rule. Long delay occasioned by the misconduct of the defendant 
would perhaps form a ground of distinction. See Burton v. Todd^ 
I Swan, 255. But it seems probable that in cases of this sort, 
the Courts would not at this day make an exception, founded solely 
on the pecuniary circumstances of the ^arty to whom the arrears 
are due. • In Tew v. Winterton, Lord Thurlow observes : Poverty, 
compassion, &c. have been the reasons which have influenced the 
Court, according to the printed cases, which are so indistinct, that 
I cannot decide upon those principles. I should be very sorry to 
^ve as my reason for doing it, that she was in distress, or had 
.borrowed money, &c." 
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CHAPTER X. 

ON THE ’prevention OP DOWER BY JOINTURES. 

Having in the last chapter traced the widow’s title 
to dower through its various sta^s until she clothed it 
with possession through the medium of n Court of Law 
<H r a Court of Equity $ the only subjects which remain 
for consideration are, how that right may be prevented 
from ever attaching, and how it may be barred or for- 
feited, when the title once commences. These mattela 
vrill be treated upon in this and the two following 
chapters,, confining the considmution qf the law of join- 
tures, as being the methods most usually adopted for 
preventing dower, to the present chapter, the subject 
of which will be considered under the following 
sections : 

I. Legal jointures, 

II. Equitablejointures, 

III. The jurisdiction of Courts of Equity in assisting 
and relieving jointresses. Under 'which section 
are considered^ 

1. Contracts and covenants to settle jointures, 

2. Jointures made under p&wers, 

IV. The performance and satifacHon of covenants 
to make jointures. 

. 1. Of the performance of such covenants, 

2. Qf the satisfhction of them, 

V. The •wifi^s interest in lier estate injointure, and 
the incidents, privileges, and powers belonging to 
it, 

1 . As to her interest, 

2. Qf her absolute alienation of her jointure 
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with her husband^ or merely to eeeure his 
debts ^ and 

S. Of the bar orfoifeiture qf her jointure, 

1. Legal jointures. 

Hie rule of the common law, that the wjdow^s ac- Jointures 
ceptance of a collateral satisfaction of, or out of lands 
in which she was not dowable, was no bar to her title Henry VI II. 
to dower in those to which that title attached united 

with the inconvenience which would have ensued after 
the passing of the statute of uses (6), induced the legis- 
lature by that act to enable the husband to bar effec- 
tually his wife’s right to dower, by making a provision 
for her before marriage in lieu of if, and which is 
known by the name of her jointure. What the incon- 
venience would have been if it had not been obviated^ 
the reader will understand from the following^ observa- 
tions (c) : 

At the period of passing the statute, the greatest 
part of the lands in England was vested hi feoffees to 
uses. Now since a widow was not intitled to dower of 
an usCf her father or friends, upon her marri^e, pro- 
cured a settlement to be made of some particular lands of 
the intended husband to his and his wife’s uset in joint- 
tenancy for their lives, as a provision for her in the 
event of her surviving him. But the statute removed 
the paftition between i^e possession in the feoffees, and 


(a) Co. Litt. 36 b. See last chapter, sect. 3, p. 402. (6). 27 

Hen. 8. c. 10, sect. 6. (c) These obsenrations are to be under- 

stood as applying only to the legal right to dower. " If,*’ (as Lwd 
Mansfield remarks), " the statute of Hen. 8. had never been made. 
Courts of Equity would have given relief," 2 Eden. 74. Thou^d^ a 
jmnture could not, independently of the statute, be pleaded at law in 
bar to a writ of dower, it would, it seems, be binding on the wifis in 
equity as an agreement, if made with her concurrence before mar- 
riage ; and if made after the marriage, it would raise a case of elec- 
tion. 
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the t(je limited '-to lAt&.cesttUquie uses, in declaring that 
the latter should attract the former ; so that the legal 
inheritance in the husband’s estates not settled upon 
the marriage, no longer continued in the feoffees, but 
was instantmieously transferred by the operation of the 
act to the husband, the cestuigue use. The unavoid- 
^le consequence of this would have been to intitle the 
widow to doWer in all her husband’s unsettled estates 
of inheritance, and at the same time she might have 
retained the lands which had been settled upon her in 
Heu of that right (a). To remedy this injustice, the 
statute enacted that where purchases' or conveyances 
had been or should be made of any lands, tenements, 
or hereditaments, by, or to, or to the ttse of the husband 
and wife in tail, or to, or to the use of one of them in 
tail, or for their lives, or the life of the wife, for her 
jointure, every woman marripd, having such jointure 
made, should not claim, nor have ahy title to dower 
to the residue of the lands, &c., which at any time 
were her husband’s, by whom' she had the jointure. 
Provisions in And it was provided, that if the wife was lawfully 
^^ion, and evicted out of all or any part of her jointure, or by her 
^whenjoin- husband’s discontinuance, she should be endowed out 
^ter residue of his .estate, of which she was dowable to 

morrii^^. the extent of the lands from which she was evicted : 

and that in the event, of the jointure having been made 
after the marriage, except by act of parliament; liberty 
was given to her, upon surviving her husband, to elect 
' between such jointure and her dower. 

A legal join- Upon tKis statute the modem legal jointure is 
tubs, ^at. It jg defined by Lord CoJee, from the pur- 

view of the act, to be a competent (6) livelihood of free- 


(at) See 4 Rep. \ b,2 Gilb. Uses^ 147* (ft) The statute 
does not prescribe any rule as to the amount of a jointure : according 
to its literal construction^ the right to dower is barred^ however inad-r 
equate the settlement may be. Hence Lord Northington says: 
** The estate which is to bar dower is of no defined value by the 
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hold to the wife of lands and t^ements, to take eflfeet . 
in profit or possession, presently after the death of tht ' 
husband, for the life of the wife at the least (n). 

In the construction of this statute. Courts of Law 
have regulated their decisions upon the validity of 
jointures, in reference to the wi(Iow*s title to dower in 
lieu of which jointures were substituted ; so* that as to 
time of commencement, certainty, interest, &c., they 
have required the jointure to be as beneficial to the 
widow as her dower. If this object be effected, it is 
indifferent in what manner the estate is limited to the 
wife ; for althoi^h the statute expressly mentions these 
five forms of limitations only,~lst, limitations to the 
husband and wife, and to the heirs of the husband ; Sd, 
to the husband and wife, and to the heirs of their two 
bodies ; 3d, to the husband and wife, and to the heirs 
of the body of one of them ; 4th, to the husband and 
wife for theiif* lives ; 5th, to the husband anff wife, for 
the life of the wife } yet these particulars are only ex- 
pressed as examples, ahd not in exclusion of other cases 
which may fall within the meaning and intention of 
the act. This is proved from the proviso in it, reserv- 
ing to the widow her election between the jointure and 
her dower, when the provision iat made e^ter the mar- 


Statute/ and if it be made up of the qualities and accidents specified^ 
it is a legal bar^ and every Court of Law is bound to accept it as 
such^” 2 Eden. 57. Lord Coke^ though he describes a jointure as a * 
competent livelihood^ &c. does not mention adequacy of amount in 
his enumeration of the points to be observed in making a perfect 
jointure Avithin the statute^ and does not allude to any criterioil by * 
which its competency is to be ascertained. It seems to be dear, that 
if the settlement be made before marriage with the consent of the 
wife, or if being made during the coverture, it is afterwards accepted 
by her, it cannot be objected to on the ground of inadequacy, llie 
•amount of the jointure will, therefore, not be material to its l^al 
effect, except in cays where the wife was an infimt at the time of 
the marriage, or where the jointure was made before marriage, with^- 
out her assent. (a) Co. Litt. 36 b, 37. 
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Statate^ves siago, Tlie clause declares, ** that if any wife hare, oc 
hereafter shall have, any manors, &c., unto her given or 
cleetion be> assured after marriage, for term of her life, or otherwise, 
ttadTjrfnT** jointure,” &c. ; hence it appears, that any interest 
tare, when limited to her, whether joint or separate, for life or in 
tail, equally beneficial with her dower, was within the 
marrii^ Contemplation of the statute, and will therefore be a 
good legal jointure within its provisions (a). These 
observations will be illustrated from the consideration 
of what have, and what have not been determined to 
be valid jointures at law. 

tur^u ^t'b' the jointure ought to take effect, in possession 

M or profit, immediately from the death of the husband (A), 
necessarily to Accordingly, if an estate for life be limited to A, a 
stranger, after the husband*s death, and then in join- 
band’s death, ture to the wife for life ; or if the limitation had been 
to A for a term of years, after the decease of the hus- 
band, with remainder to the widow for life, in satisfac- 
tion of her dower by way of jointure ; or if the re- 
mainder for life, limited to the* wife for her jointure, 
was expectant upon an estate tail in her husband, these 
would not be good jointures within the meaning, of the 
statute, which did not intend to place widows in a 
worse situation, in respect of those provisions, than they 
would have been in regard to their dower; and the 
death of A, or the expiration of the term, or the hus- 
band’s death without issue, will not cure the original 
defects, for guod ab imtio non valet, iractu temporis 
non convalescet (c). Again, 

The mere* possibility of the jointure of the wife taking 


(a) Vernon’s case, 4 Rep. 2. (&) This rule applies to the 

mode in which the jointure is to be limited. It seems that a jointure 
will not be rendered void, by an uncertainty as to its tnlcing effect 
in possession, arising from the title to the property settled being de- 
fectiTe. Corbet ▼. Corbet, 1 Sim v. Stu. 612. (c) Co. litt. 
36 6 . 4 Rep. 2. Hob. 151. Wood t. Shurley, Cro. Jae. 489. 
Hut, 51. Winch. 33. Gilb. Uses, 148. 
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.efiect upon her husbaifd*s death, is insufficient, it must 
be so limited as to ensure that circumstance. 

If, therefore, the limitation were to A for life, rc« 
mainder to B for life, .with remainder to such woman - 
as B might marry, this would not be a good jointui*c 
upon the wife of J?, because it is subject to the con- 
tingency of B dying before At which evenl not hap- 
pening, the widow of B would be unprovided for from 
the death of her husband so long as A lived (a). 

It is obvious, from the above cases, that if the join- 
tures were established under the statute, the widows 
miglit have been deprived of their dower without de- 
riving any benefit from the provisions made in lieu of 
them, which would have been contrary to the intention 
of the act of parliament. But if there be a mesne estate lint tlic 
in a sense intervening between the estate for life of the 
husband, and the remainder to the widow for her life use of 
as a jointure,* yeC if such mesne estate be concurrent 
with the husband's and cannot exceed it, then the in- life, to pre- 

terest limited to the widow will be a good iointurc 

. . . „ , wul not m- 

within the true intent and meaning of the statute. validate a 
Thus, if the limitations were to the husband for life, j'^Juturc. 
remainder to tlie use of trustees in the usual way, dur- 
ing the husband's life, to preserve contingent uses, with 
remainder to the wife for life in jointure, such a pro- 
vision would be a valid jointure. , 

Second, the jointure will be valid whetlicr it bo 2 . Tl»o join- 
limited to the widow solely t or to her and Jicr husband 
in joint tenancy. tac wife note-. 

Accordingly, if the estate be limited to the husband 
and wife in fee simple, it will be a good jointure, although band jotn/ly. 
the limitation be not one of those mentioned in the 
statute (A) ; because such a provision is within its in- 


(») 1 Sid. 3—4. IVinch, 33. Carutlicrs v. Canithers, 4 Bm. 
C. C. 500. 513. See Corbett v. Corbett, 1 Sim. & Stu. 012. 
(A) Dennis's case. Dyer, 248 a. 4 Rep. 3 A. 
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tention, for if she be the survivor, then she will have a 
larger interest than if the estate had been merely 
limited to her for life after her husband’s death, and it 
she die before him, there is no occasion for the pro- 
vision. 

Hrmhle, that It has, indeed, been said, that if the limitation were 
to'wifc wid husband for life, remainder to his wife and A for 

a Ktningiir in their lives, that would not be a good jointure (a), bc- 
ancy wmild cause the settlement not being to the wife a/one, it is 
Ir> a g(MHl not a case mentioned in the statute (^). But such a 

tiiro decision does not appear satisfactory, since the widow 

has a freehold interest for her life to commence in cer- 
tainty in possession and profit, immediately upon licr 
husband's death, with a contingency in the event of her 
surviving of becoming beneficially possessed of the 
whole estate \ so that this provision may be greatly to 
the widow’s advantage. And with respect to the case 
not being mentioned in the statute, it has been before 
observed, that the act extends to cases not enumerated 
in it. For these reasons, it is presumed that such a 
provision would be a good jointure, notwithstanding 
the decision in Winch (c), referred to in support of the 
contrary opinion, for that case appears to have been 
decided upon the principle, that the jointure might not 
have commenced at the husband’s death, since his 
father, the settlor, wJio reserved to himself an estate 
for life, might have survived his son. 

Third, the estate limited to the widow ought to be 
such a freehold as shall at the least continue during her 
life, except it be determined sooner by her own act. 

Hence an estate settled upon the wife pur autre tic, 
or during the lives of three or more persons (d)^ is not a 
good jointure within the statute ; because she may survive 
all of them, in which event she would be unprovided 


Till* estate 
ill jointure 
must be such 
ns imiy coii* 
tiiiiie for the 
ivithuV's life. 


(fl) Winch, 33. (6) 3 Bac. Abr. ** Jointures/' (B) 713. 

(r) P. S3. (rf) 4 Rep. 2 b. Co. Litt. 36 b. 
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for ; 80 that this is a case not within the contemplation 
of the act. 

If, however, the continuance of the widow's estate 
during her life be made to depend upon herself, viz. 
her remaining single, or her performanee or non-per- 
formance of certain conditions ; such a qualified or con- 
ditional freehold will, as it seems, be a good legal join- 
ture, and bar her of her dower, whether she determine 
her estate or not ; for the jointure, in its creation, being 
a freehold, and which might continue for her life, is 
within the letter and the intention of the statute ; and 
the circumstance of its being made defeasible at tlie 
election of the widow does not take the case out of the 
act. The statute, therefore, giving ^lidity to such 
provisions in bar of dower, distinguishes them from as- 
signments of dower at common law, in lieu of which 
they are given, for it has been shown that assignments 
by the heir of Common right, with conditions annexed 
to them, were invalid («). 

If, then, the jointure be limited to the wife after the 
death of her husband durante vidiiitate^ or upon con- 
dition that she perform her husband’s will, &c. such 
limitations made in lieu of dower will be good legal 
jointures (Ji). 


{a) Chap. 9. sect. 3. p. 401. 

(6) Vernon's Case, 4 Co. 3 a. Dyer, 317 a. But it is doubtful 
whether it was intended to be decided, that an estate thus qiialified 
u’ould universally constitute a gocul legal jointure. The c^e related to 
a jointure made after marriage, and the chief reason given fur the de- 
cision was, that the widow had accepted it, and that if the condition 
had been unreasonable, she might have waived it: and it does not 
seem to have been thought that a jointure subject to a condition 
would 1x2 good unless accepted. Sec Cro. Clias. 452. Oilb. Uses, 
1 48. This reasoning docs not apply to antenuptial jointures, which 
are not waivable, and do not derive their effect from the acceptance 
of the widow. The 9th section of the statute which applies to join- 
tures made after marriage, may admit of a larger construction than 
the 6th, with reference to the nature of the estate to be limited to 
► the wife: it speaks of lands assured to the wife, ^*for the term of her 

II II 2 
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But if the estate settled in jointure be of a nature 
less than freehold, as of a term for years, then although 
the term from its length must necessarily exceed the 
life of the widow, it will not be a legal jointure within 
the provisions of the statute, because it is but a chattel 
interest, and less in the eye of the law than a freehold 
for the wife’s life (a) ; besides an assignment of dower 
for a term of years would not be, as has been before 
noticed, a valid assignment (b"). 

The circumstance when the jointures are made after 
the marriage must not be forgotten, since, althougli 
such jointures are not absolute bars of dower, as they 
are when made previously to the coverture, yet they arc 
80 conditionality i. e. if the widows enter and accept of 
them ; this right of election being expressly reserved 
to the widows by the statute, when the jointures arc 
made subsequently to their marriages. The legislature 
having by this reservation guarded the wife against the 
influence of her husband which he is supposed to have 
over her during the marriage,' and afforded her the 
liberty of accepting his provision or her dower of' 
common right after his death, when such influence is 
considered to have determined, ^o that. 

Fourth, the jointure must be made before the mar- 
riage in order to be a complete and irrevocable bar to 
dower (c). 

Still if it be made after marriage cither by deed or 
will(d), it will be a jointure within the statute, if made 
according, to the directions of that act, but it is void- 
able by the widow after her husband'’s death, at her 
election(c). 


life, or otherwise, in jointure." One of the reasons for the decision 
in Vernon’s Case u'as, that the jointure in question come within 
these words; Dyer, 317 6. 4 Co. 3. 

(a) Co. IJtt. 36 b. (d) Chap. 9. sect. 3. 

36 b. (rf) 4 Co. 4. (e) Co. Litt. 36 b. 


(c) Co. Litt. 
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If, therefore, she enter upon the lands so settled, 
and receive ^e rents, that will be a confirmation of 
the jointure, and a bar to dower (a). And if she, by 
writ of dower, waive her jointure, she will at law be 
confined to such her title, i^id not be permitted to 
claim both dower and jointure (6). 

In Vernon* s c^e (c) the jointure was settled, after 
the marriage, to the use of the husband for life, re- 
mainder to the wife for life, upon condition that she 
performed her husband’s will. The widow entered 
upon the lands .in jointure after her husband’s death, 
and agreed to the provision ; and the Court deter- 
mined that she was barred of her dower by acceptance 
of the provision in lieu of it. 

And in Tracy v. Ivies (</), lands were limited by the 
husband to the use of himself and his then wife in fee 
simple, with a condition "that if she were the^ survivor 
she should pay such sums of money, not exceeding 
@00/, as he should appoint by his will. He made the 
appointment, and devised the residue of his lands to 
strangers, and died. His widow and her second hus- 
band brought a writ of dower against the devisees, who 
averred that the settlement was made for the widow’s 
jointure ; but no other matter having been proved, i, e. 
as it is presumed, the widow’s entry and acceptance of 
the provision after the death of het husband not having 
been given in evidence, she obtained judgment for her 
dower. 

In neither of these cases was the provision for the 
wife expressed in the deeds to be in lieu or satisfac- 
tion of her dower, but the Courts considered that the 
omission might be remedied by an averment and proof 


(d) 3 Rep. 26 a. and b. 3 Leon. 271. Dyer, 220. 4 Rep. 4. 
(b) Sharp V. Pnrslow, cited 4 Rep. 4 6, and 5. Gosling v. War- 
burton, Cro. Eliz. 128. (c) 4 Rep. 1 Dyer, 317, pi. 7* 

(ft) 1 Leon. 311. 
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of that fact. This subject will be more fully considered 
under the next title. 

The jurisdiction of a Court of Law to confine the 
widow to one of two benefits she was intitled to, seems 
to be founded'upon the statute of Henry the eighth ; 
for beforQ that act, no rule of law was more clearly 
settled, than that a freehold title or interest could not 
be barred by a collateral satisfaction or recompense, 
but by the release or confirmation of the person intitled 
to it, or by an act of equal efl^ct (a). Hence, a pro- 
vision made for a married woman, by. devise or other- 
wise, of lands or tenements in lieu or satisfaction of 
dower, would not at law oblige her to elect between 
either, but she would have been intitled to both (ft) ; 
and it was immaterial whether the provision were made 
before or after the marriage. But since the statute of 
jointures, if the provision in" satisfaction of dower be 
made before the coverture, and according to the re- 
quisites of the act, the jointure, as we have seen, will 
bar the wife’s title to dower j but if the jointure be 
made after the marriage, then the same statute, as we 
have also seen, gives expressly to the widow after her 
Inisband’s death, the privilege of electing between such 
provision and her ‘legal right to dower. Courts of 
Law, therefore, are under the necessity of determining 

what acts of the widow shall be considered an election 

• 

between her jointure and her dower. That statute, 
then, appears to be the foundation of the jurisdiction 
of those Courts to put the widow to an election between 
her dower and a legal jointure settled upon her after 
marriage. At present, however, if the provision, 
before or after the coverture, be so made as not to be 
a jointure within the act, a Court of Law cannot oblige 
the widow to elect between such provision and her 


(rt) 4 Rep. I b. 


(b) Co. Ijitt. 3C /'• 
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dower, but she will at law be intitled to both, because 
she was so intitled by the common law (a). 

Fifth, The jointure must be made in satisfactioii of 
the 'whole dower of the wife, and it ought to be so ex- 
pressed in the instrument settling it (J>). 

The necessity at law for the declaration in writing 
that the provision made for the wife is in satisfaction 
of her dower, arises from the passing of the statute of 
frauds and perjuries (c), which was subsequent to the 
two cases last stated, and also to an anonymous case in 
Owen and to Villers v. Beamont (c), and other au- 
thorities, according to which, if the provision made for 
the wife by her husband was not expressed in the deed 
to be a jointure or in satisfaction of her dower, that 
circumstance might be shown by an averment supported 
by parol evidence. It is, however, presumed that 
these cases, so far as tlyey relate to this matter, are 
su})crsedcd by *thrf above statute, which dcc]arc*s that no 
estates or interests of freehold, &c. shall be surrendered, 
&c. unless by deed or 'note in writing, &c. : if, then, 
oral testimony were admisssible to add to the instru- 
ment by such evidence what is not expressed in it, viz. 
that the provision for the wife was intended as a join- 
ture } the effect would be to allow a surrender of her 
freehold title to dower by paroU when the statute re- 
quires such surrender to be mado in writing. I have 
found dhe case since the passing of the act which esta- 
blishes the necessity of the deed expressing that the 
provision contained in it for the wife should be in satis- 
faction of her dower. 

A bill was brought for dower against the heir, who 
insisted that the husband had given a bond in trust to 


(a) 4 Rep. 2 6. (6) Or the intention to mahe a provision 

in bar of dower must appear by necessary implication from the con- 
tents of the instrument. See post, sect. 2. («) 29 Char. 2, 

c. 3. (rf) P. 33. (e) Dyer, 146, pi. 68. 
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secure to his wife, ithe plaintiff, 400/, in case she sur- 
vived him ; the heir also alleged that this provision 
was, at the time it was made, intended to be in lieu of 
dower, and that the wife acknowledged it to be so, 
which he offered to prove. But Lord Hardwiche was 
of opinion that this parol evidence could not be re- 
ceived, since it was within the statute of frauds and 
perjuries ; and he said that a general provision for a 
wife was not a bar of dower unless it was eapressed to 
he so (a). ' 

The observations which have been made as to deeds, 
equally a]>ply to dispositions of lands made by the hus- 
band for his wife by will. Before the statute of frauds 
and perjuries, it was decided that if the will did not 
declare the devise to the wife to be a jointure, or in 
lieu of her dower, the omission could not’ be supplied 
by an averment to that effect ; because, from the nature 
of the instrument, the devise imported a bounty, a 
voluntary gift, so that if an averment were admitted to 
show that the testator intended the testamentary dis- 
position to be a jointure, it would be inconsistent with 
the instrument itself (/»). That reason was rendered 
iiiorc conclusive by the above statute, which not only 
declares that all devises of lands, &c. shall be in writing, 
but shall be signed by the party, &c. in the manner 
and with the solemnities mentioned in it ; consequently 
no averment can be made, except upon the words con- 
tained in the will ; besides, if evidence were admissible 
to add to the devise that it was intended for the wife’s 
jointure, it would in effect be passing her freehold right 
to dower by a nuncupative will. 

It being necessary, then, to the validity of a legal 
jointure, to express in the instrument that it should be 
a jointure, and in lieu of dower, it is further requisite 


(«) Tiimcy V. Tinncy, 3 Atk. 8. S. P. Charles v. Audrews, 
9 Mod. 152. . {ft) Moor, 31. 1 Uep. 4 a. 
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that the deed should be certain on that subject, and not 
leave the matter in doubt as to what part or proportion 
of the dower the jointure was intended to apply, when 
it was not meant to be in satisfaction of the whole. 

If, therefore, the settlement mention the provision 
to be made in lieu of part of dower only, this will not 
be a jointure within the statute of Henry the eighth, 
because it is impossible to ascertain what part or pro- 
portion of the dower the jointure was intended to 
satisfy (fl). Upon this subject, we find the following 
case proposed, in the fourth report (^): If lands be 
conveyed to a woman before marriage for part of her 
jointure, and more land is conveyed to her after mar- 
riage for her full jointure, and in satisfaction of her 
whole dower, and then the husband dies ; if the widow 
waive the land conveyed to her use after her marriage, 
she shall have the lands which were conveyed to her 
before the inArriage in part of her jointure, and also her 
dower in the residue of the estate ; because the con- 
vcyance in part of jointure was no bar to dower, from 
the uncertainty of the expression, and the impracti- 
cability of its application. 

But it is presumed that the husband may, previously Contra if tlic 
to the marriage, purchase by a jointure his wife’s dower 
in particular parts of his estate, if the lands are clearly pression be 
ascertained in the deed ; for the'statute does not forbid femovcjl by 
this, hut, on the contrary, arirtually includes it, by tion to pur- 
giving the power to prevent by a jointure the wife’s^ ticulur iantlii. 
right to dower in the whole of his lands and the ge- 
neral maxim applies to the case, viz. Omne majus in se 
continet minus. 


Sixthly, Another requisite to a good legal jointure g. a trust- 


is, that it be made to the wife herself, and not to any 
persons in trust for her. 

It was observed in the beginning of this section. 


estate not a 
good legal 
jointure. 


(«) Co. Litt, 36 b. 4 Rep. 3. 


(6) Page 3. 
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that the reason for the statute of Henry the eighth 
making jointures, settled on women prior to their 
marriages in lieu of dower, bars to that title in the 
residue of the husband's lands, was to counteract the 
effect of the same statute, in destroying the distinction 
between the possession, and the use limited of the 
estfites ; for the consequence of that statute in drawing 
the possession to the use (to which use dower did not 
attach at the common law), would have been to have 
given a right of dower to widows in all the estates of 
their husbands not comprised in their jointures (which 
were generally settled to uses'), unless the act had de- 
clared that jointures so made before the marriage, 
should deprive the widows of dower in the residue of 
the lands of their husbands (a). The act, therefore, 
had in contemplation such jointures only as were limited 
to the wife's use ; so that whpre the use, instead of 
being limited to the wife, is limited to a stranger in 
trust for her, the jointure so made is not a legal join- 
ture either within the letter or meaning of the act of 
parliament. And although the jointure be expressed 
to be in satisfaction of dower, and the widow accepts it, 
yet neither of those circumstances will give it validity 
at law (A). 

But it seems that a trust estate, being equally be- 
neficial to the widow as a legal estate, both in certainty 
of duration and in profit,, will be considered in a Court 
of Equity as a good jointure, within the meaning and 
spirit of the statute ; so that, if the woman be of age at 
the time of ' the marriage, and lands are vested in 
trustees prior to the coverture, to pay to her the rents 
of them for life, or a rent-charge out of them from 
the death of her husband in satisfaction of her dower, 
that will be a good equitable jointure and bar her of 
dower (c). 


(a) See p. 461. (&) Co. .36 b. I Atk. 563. (c) Hcr- 

vey V. llcrvcy, I Atk. 561. Corbett v. Corbett, 1 Sim. & Stu. 612. 
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Lastly, the jointure will be good, although the lands 
settled be not. immediately derived from the husband, 
but from trustees or feof&es, or the jointure be made 
by the father or such trustees or feoffees. 

, The letter of the statute of Henry the eighth merely 
extends to jointures made by the husband ; but since, 
as before mentioned, the act has received a liberal con- 
struction, jointures made upon married wo^en by the 
ancestors of their husbands, or through the medium of 
trustees for the husband, ]iave been considered to be 
within the meaping of the statute. 

Thus, in an anonymous case in Moor (u), the father 
made a feoffinent in fee, upon condition that the feoffees 
should enfeoff the father^s son, and Ithc son’s wife in 
tail, with remainder to the fathei**s right heirs. They 
did so $ and it was determined that this was a jointure 
within the intention ofjthe statute. 'Fhc decision was 
followed by jdsfitorCs case (A), in which the ’judgment 
was the same (c). 

It was for a considerable period a question involved 
in uncertainty, whether a jointure made by the husband 
before marriage upon his intended wife, then an infant., 
was a good legal jointure under the statute of Henry 
the eighth, so as to bind her. The act is expressed in 
general terms, ** every woman married having a jointure 
made shall not claim title to any dower,” and it contains 
no exception in favour of infants. Since, therefore, the 
words of the statute were sufficiently comprehensive to 
include women under age, and there were many set- 
tlements in jointure upon women who were infants at 
the period the act was passed, and no exception made 
of infancy, it was contended that they were expressly 
bound, and were intended to be so by the statute : on 
the other hand it was argued, that so remarkable an 


(ff) Page 28, pi. 91. lb. 90. pi. 231. (ft) Dyer, 228 «, 

]tl. 16. ('') See also Melles’s case, cit. 4 Co. 4. 
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alteration in the law as the deprivation of an infant of 
her legal title by acceptance of a jointure, would have 
been more clearly expressed if it had been intended 
by the act, and some protection of her interest would 
, have been secured by it. The doubt, however, has, 
been removed by the highest Court in the kingdom, 
which has decided that women marrying under age, 
may be bayred of dower by a jointure made previously 
to their marriages by their intended husbands, and con- 
sequently that such provisions are within the operation 
and effect of the statute. The case alluded to is Drury 
V. Drury (a): 

There, by settlement, or articles made previously to 
marriage, it was agreed that the husband should receive 
all the personal estate of his intended wife, then an 
ir^fantf and that she should have a net annuity of 600/. 
during her life for and in the name of her jointure, and 
in full satisfaction and bar of her dower or thirds in any 
lands, &c. which her intended husband then was or 
should during the marriage become seised of an estate 
of inheritance, and in full satisfaction of her share in 
his personal estate under the statute of distribution. 
The husband covenanted that his heirSy &c. should pay 
the annuity half-yearly. There were some real estates 
of the wife, which her husband covenanted and she 
agreed to settle, so as to give him the reversion in fee ; 
biit there was no decision upon the validity of that 
transaction. To this deed the wife was a party, and 
she executed it in the presence of her guardian, and 
with whose consent the marriage was solemnised. Her 
portion or fortune at that time was 2000/. The rental 
of her husband*s real estate at his death was 2600/, and 
his personal estate amounted to 60,000/. The wife 


(a) 3 Bro. Pari. Ca. Oct. Ed. p. 492. 2 Eden. 60. Wdniot’s 

Opinions, 177. 4 Bro. C. C. 506, «. This case overruled Cray 
V. Lillis, 9 Vin. Ab. 249, pi. 18. Wilxnot’s Opinions, 223. 
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became his administratrix, and insisted, that since she 
was an infant when her jointure was made and at the 
time of her marriage, she was not bound by it ; she, 
'therefore, claimed her dower, and also her third part of 
the personal estate under the statute of distribution. 
The children of her husband commenced a suit in 
Chancery against her, praying the usual accounts of 
her husband’s real and personal estates, an^ that they 
might be secured and improved for their benefits, 
they being infants ; and that the widow’s jointure of 
fiOO/. might be secured to her. She set up such claim 
in her answer as above mentioned, waived her jointure, 
and insisted upon her dower and distributive share. 
The cause was heard before J^ord Henley (afterwards . 
JiOrd Northington') who decided in favour of the 
widow’s claims. From this decree the children ap- 
pealed to the House oftLords ; which revci'sed it, after 
hearing the Opinions of the Judges seriatim on the legal 
question, whether an infant was bound by a jointure («)? 
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(rt) Upon tliis point the judges were divided. Three were of oj)!- 
nion (with Lord Northington) that a jointure settled on an infant 
did not bar her right of dower : four of the judges supported the con- 
trary o))inion 4 which was adopted by Lord Hardwickc and Lord 
Mansfield, and confirmed by the judgment of the Houstj of Lords. 

Th<^ argument on this point ultimat^y depended, in a great inea- How far the 
sure, upon the question whether the-agreement of the wife to a legal as.sent of the 
jointure made before marriage was necessary, to make it binding 
upon her, under the statute. It is not required that the wife shoulcf 
concur in the settlement by which the jointure Is made, (see 1 marriage is 
Cruise, Dig. 228) ; and it is not in terms required that she should essential, 
’assent to it. But from the provisions of the statute as to settlements 
made after marriage, it is clear that it was not intended to enable 
the husband by his own act to impose on the wife in lieu of her 
dower any jointure which he might think fit. The Legislature seems 
to have assumed, that all antenuptial jointures must be settled by 
agreement of the parties, and there seems some reason for contending, 
that without such agreement the jointure would not in strictness be 
within the act, as by the common law the estate conveycid to the 
wife, by way of jointure, would not be cflectually vested in her. 
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and the Court declared, that the widow was bound by 
the agreement entered into in consideration of and 
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ture made 
without the 
wife's assent^ 
not biiuliiig 
on her. 


without an actual or presumed acceptance on her part. If it was 
made with her privity, her marrying with notice of it, would of 
course be an acceptance of the settlement, and conclusive evidence 
of her agreeing to it. Estcourt v. Estcou^, 1 Cox, 20. But if it 
was made without her privity, she had the power of disagreeing to 
the estate conveyed to her, as soon as she became sui juris, and was 
apprized of the &ct. Her disagreement would render the conveyance 
void, and it would seem that a jointure thus prevented from taking 
effect, would not bar her right of dower under the statute. It was, 
however, determined that a legal jointure was to be considered, not 
as a compensation for dower agreed for by the wife, but merely as a 
provision conferred upon her, and that it was not founded on any idea 
of contract ; and hence it followed that in the case of the wife being 
un infant, no objection arose from her incapacity to contract. Sec 2 
Eden, 62. 72. 

Mr. Justice Wilmot, in his judgmeiit, entered fully into the dis- 
cussion of this question. He observed, that the bar to the right of 
dower did not arise from the agreement of the woman to a jointure 
made before marriage, but from the energy and force of the Act of 
Parliament substantiating the settlement against her for this particu- 
lar purpose.Wilmot's Opinions, p.l94. He thought that the meaning of 
theLcgislature with respect to women then married, was that those who 
liud settlements maile before their marriages sliould acquiesce under 
those settlements, and abide liy the provisions thereby made for them, 
whether they were great or small, adequate or inadequate, Whether 
tliey had lioeii made by the a^eement of themselves or their friends, 
or had liecn the mere spontaneous act of the husband or his ancestors, 
p. 202. The objection that the husband might before marriage settle 
an inadequate jointure on the wife without her assent or knowledge 
for the purjKise of depriving her of dower, did not, as he observed, 
apjdy to cases of jointures made before the statute, as a fraud of 
tliat description could not then have been contemplated. But in 
cases subsequent to the statute, he thought that such jointures would 
be void on the ground of fraud, that the fraud might be pleaded at 
law, and that the fairness and competency would be a qiiestion to 
be decided by a jury, taking into consideration all the circumstances 
of the transaction. ^*A jiocket jointure," he added, ^^made upon a 
woman, without her privity, or upon an infant with her privity, 
but without the interposition of parents or guardians, would be such 
an evidence of fraud as would be sufficient to condemn it." 

In another case Lord Hardtvicke suggested that Equity might re- 
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prior to her marriage, and which ought to be performed, 
also that she was barred of her dower, and of a dis- 
tributive share of her husband’s personal estate under 
the statute of distributicm. 

The points decided in the above case appear to be as 
follow : — -1. that a jointure settled upon a female infant the great 
prior to marriage, attended with all the circumstances ^^e of 
considered to be requisite by the statute to render join- 
turcs in general valid, will be obligatory upon her and 
bar her of dower. 2. That a covenant to make a join- 
ture which would be good at law if it had been actually 
settled, will have the same eflfect in equity. 3. That 
it is not necessary that the jointure should be of real 
estates, as the literal construction of the statute rc- 
qiiires, if from the terms of the instrument the heir is 
bound, and the widow may have the thing settled or 
agreed to be so secured qut of lands, as in the present 
case the widow infght have had the whole of the annuity 
secured out of part of her husband’s real estates (u). 


lievc ngainst n jointure merely illusory, 3 Atk. p. 612. See also 
Jlaly V. Lynch, 3 Bro. P. C. 4/8. ed. Toml. 

(at) From the Judgment of Lord Hardwicke, as given in Mr. Jointure on 
Eden's report of Drury v. Drury, it appears that the case was do- gcHnl, 

culed on a more extensive principle than that stated in the text. ^^not 

Lord Ilsirdwicke considered, tliat though the statute spoke only of (y^tiiin tlic*^ 
jointures out of fret^hold estates^ yet that a fair and certain provision statute, 
out of any othev species of property would l)e a good equitable join** ^ 
ture, and consequently a bar of dower. At the date of the statute 
freehold estate in land was the kind of property chiefly regarded, 
and the statute, therefore, applied to that only. But many other 
species of property had since grown up, by new improvements, com- 
merce, and from the funds. Equity had, therefc»re, held that when 
such provisions had been made before marriage out of ant/ of these^ 
the wife should be bound : and he instanced particularly settlements 
of trust estates, copyholds, and money in the funds. And he held 
that such provisions, when settled on infants with the consent of 
parents or guardians were equally binding as wlien settled on adults, 

2 Eden, 65, 66> The cases of Jordan v. Savage, and Williams v. 

Chitty (cited post) fall within these principles. 
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And, 4, that the jointure may bar not only her 
dower, but also her distributive share in her husband’s 
personal estate under the statute of distribution ; and 
that although the disproportion between the value of 
her dower, distributive share and the jointure be very 
great, still such jointure will be good, and. bar her of 
those rights (a). 

It appears to be a necessary inference from the case 
of Drury v. Drury^ that if the jointure be made of 
freehold estates, in trust for the infant, it will be a good 
equitable bar, although not a legal jointure. 

If, however, the jointure be defective in any of the 
particulars which have been adjudged necessary to bring 
the provision within the intent and meaning of the 
statute of jointures, it will not, as it is presumed, bar 
the infant, but she may waive it at her husband’s death, 
and resort to her dower (jb). 

[An hifant will not be bound by^ a jointure if her 
interest in the property settled, or the amount of the 
projwrty itself be uncertain or precarious]. 

Thus, in Caruthers v. Carulhers (c), hard Ahanlcy 
decided that the infant was not bound by a jointure 
from the uncertainty of its taking effect upon the death 
of her husband, (a legal requisite which was the first 
before considered (rf), ) as also probably upon the un- 
certainty of the provision itself, (which has also been 
considered under the fifth requisite necessary to a legal 
jointure (e) ). , 

In that case the husband previously to the marriage 
with his wife, then an infant of the age of seventeen 
years, settled an estate (which was in the possession of 
the mother) on the mother for lifCt remainder to him- 


(rt) On theso jHihits seo also Hervey v, Ashley, 3 Atk. 612, and 
Vizard v. lA>ng<leii, 2 Eden, 66, Boynton v. Boynton, 1 Bro. C. C. 
4 If). (6) But see the last note but one. (c) 4 Bro. C. C. 
iiOO. (f/) p. 4C4. (f*) p. 47 1 . 
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self for life, remainder to his intended wife for*^ life, if 
she survived him and his mother, as of the jointure 
and provision intended to be made and secured for her, 
and in lien, bar, recompense and full siitisfaction of all 
demands or thirds, at common law, or by custom or 
otherwise, of all the messuages, &c. ol‘ which the hus- 
band might be seised during the marrijige. Tlic wife*s 
father was a party to this settlement. No notice was 
taken in the settlement of what was to be the other 
part of the jointure but before the marriage, the hu.s- 
band’s uncle surrendered a copyhold estate, which was 
recited to have been made for making some Jurther 
provision for the marriage, the uses of which suiTCiuler 
were limited to the uncle for lifcy remsfinder to the hus- 
band for life, remainder to the wife for life, if she so 
long continued a widow ; but it was not stated to be in 
lieu or bar of dower, whit*h was necessary (at). 'Pbe bus- 
baiul’s uncle dictf before him : his mother survive<l him. 
The question was whether the widow was bound by 
tho.se provisions as a jointure ? And I,ord Alvanln/ 
decided in the negative. 

[In this case, it was admitted that the jointure was 
not good at Law, and Jjord Alvanlcy held that as it 
only gave to the infant an uncertain and j>recarious 
provision, part of which .she might never live to enjoy, 
it could not be established agsiinst her in equity as an 
agreenfent. He thought that Drury v. Drury <lid not 
mean to decide that the guardian coidd bind the infant 
to accept an uncertain provision, for in that case the 
wife had a provision as certain as her dower ; and the 
Court could not perform such an agreement, without 
seeing that it was reasonable. 

In Smith v. Smith (A), the settlement made on the 
marriage of a female infant, provided that on the hus- 
band’s death his personal estate should be distributed 


(a) Ante, p. tn. 

VOL. I. 


(6) 5 Ves. 189. 

I I 


4S1 



4H2 


Jointures, 


j^Chap. 10. 


Jointure of 
copt/h oh! swot 
u 1 ^ 00(1 Ic^al 
jointure. 


PrceboncTi 
not barred 
at law by a 
jointure. 


according to the custom of London ; and that in case 
of his purchasing lands, the wife should, if she sur- 
vived, have the same share of the lands as of the per- 
sonal estate, and this was declared to be in lieu of 
dower, and thirds. The husband afterwards became 
bankrupt. It was held that the wife*s right to dower 
was not baVred by the settlement. 

But it seems that a jointure on an infant is not void, 
though the enjoyment of it may be uncertain, by reason 
of the husband*s title to the settled property being de- 
fective. If the defect be cured, she will be bound to 
accept the jointure in lieu of dower, if, on the other 
hand, the jointure fails, she will be entitled to recover 
the amount out of the estates of which she is dowable, 
as in other cases where a jointress is evicted (a).3 

It is observable that in Caruthers v. Caruthers the ad- 
ditional provision was made of a copyhold estate, which 
is objectionable, since copyholds are not included within 
the statute of uses, and that part of it which relates to 
jointures ; so that a jointure of SUch lands is not at law 
a bar to dower. The reason is, that an estate by copy 
of court roll is disadvantageous to the widow, who must 
pay a fine upon admission, which she may be unable to 
do, and thereby com.mit a forfeiture ; besides, widows 
are not intitlcd to dower by the general law of copy- 
holds, which affords inference that customary lands 
were not within the contemplation of the legislature (li). 
And copyholds not being within the statute, a join- 
ture does not bar the widow’s right to freebench at 
law (c)]. ; 

If, then, a settlement of copyholds, or of property 
less than freehold, be not a good legal jointure within 
the statute of Henry the eighth, except the widow can 


(fl) Corbet V. Corbet, 1 Sim. and Stu. 612. (i) Gilb. Ten. 

1S2. Gladstone v. Ripley, cited 2 Eden, 59. Walker v. Walker, 
1 \'es. sen. .'54. (c) Walker v. Walker, «&. mp. 
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in the latter case» as against the heir, be intitled to the 
privilege of having the provision secured put of the 
husband’s real estates, beyond which the case of Drury 
v. Drury is no authority (a) ; it was to have been in- 
ferred, from what before appears, that when the join- 
tures upon infants before marriage were of copyhold or 
leasehold estates, they would not have been •barred by 
them in equity, unless they had confirined them by ac- 
ceptance after the deaths of their husbands when mi 
juris, and under no disability. But there are two cases 
which appear to be irreconcilable with these observa- 
tions, to which*! must draw the reader’s attention, 
first offering one remark, that a distinction must be 
made between jointures of these natures made upon 
infants and upon adults, since the latter being able to 
contract before the marriage will be bound in equity by 
their agreements, as will be afterwards shown, whether 
the jointures bp good at law or not. 

The first of the two cases is Jordan v. Savage, to be 
found in Bacon*% Abridgment (b'). The husband was 
seised of copyholds, and by the custom of the manor 
the first wife of a tenant was intitled to freebcnch in all 
her husband’s lands of which he was seised during the 
coverture. The husband in the present instance, in 
consideration of a marriage and marriage portion, co- 
venanted with trustees to settle within two months 
after the marriage a part of his lands to the use of 
himself and his wife for their* lives, with remainders 
over. It was declared that the lands so settled pn his 
wife (who was an infant) should be in lieu of her cus- 
tomary estate. And the determination was, that she 
was bound by this jointure, although she was under age 
when it was made, and no party to the deed, and con- 
sequently excluded from her freebcnch. 


(a) Vide ante, p. 479, note. (J) Vol. 3, Oct. Ed. p. 717. 

Mich. T. 6 Geo. II. S. C. 2 £q. Ca. Ab. 102. 
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The observation which arises upon the perusal of the 
last case is, that the jointure not being a good one at 
law, for the reasons before given, was a voidable act as 
against the infant>wife upon the death of her husband ; 
and unless she then confirmed it, of which the report is 
silent, the principle of the decision docs not appear. 

The sbcond case before alluded to is Williams v. 
Chithj (o'). There A and li bqing cacli possessed of a 
leasehold house, by settlement made befoi’c tlieir mar- 
riage, assigned both of the houses to trustees, in trust 
for A for life, and from his death in trust for 71, his 
intended wife, for life, and then an ‘infant. By the 
same deed it was declared that 1500/. 3 per cents, which 
A had purchased with his own money, and part of J3*s 
portion, and which had been transferred to the trustees, 
should be in trust for A and B during tlieir lives, and 
the life of the survivor, &c. and it was also declared 
that the provision made for B should be in full of her 
jointure, and in bar of dower. A died seised of estates 
of inheritance of the annual value of 1000/. and upwards, 
and the yearly amount of the jointure was 1521. B 
claimed her dower and frecbench upon the principle 
that she was not bound by her jointure, since she was 
under the disability of infancy when it was made. The 
Master to whom the cause stood referred, thought and 
reported differently,^ and upon evidence of reputation 
he stated that 71 was an infant at the time of her raar- 
rijigo. And Lord Rosslpn thought that the evidence 
was sufficient to prove the infancy, and disallowed Tl’s 
exception co the report, thereby decreeing that she was 
barred by the jointure. 

Similar to Jordan v. Savaget the last case is not a 
legal jointure, either within the provisions of the statute 
or the case of Drury v. Drury ; so that the question 
between the widow and the persons intitled to her hus- 


(a) 3 Ves. 545—551. 
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band’s real estates was to be decided according to thn 
general law prevailing on the subject before the passing 
of the act. No rule or maxim was more thoroughly 
understood, than that an infant is unable by contract 
or consent, to part with his or her real estates, or any 
beneficial interest in them, and the exceptions which 
have been attempted to be made prove the generality of 
the rule. The act of the infant was at the least void- 
able (^a). Hence it follows, that except by a special 
legislative authority, no woman under age can ab- 
solutely bind herself by a contract or agreement to 
part with her freehold estate or her interest in another’s 
freehold property ; and title to dower being an interest 
of the latter kind falls within the above rule ; how 
therefore to reconcile the decision in Williams v. Chitti/, 
with the rule of law applicable to that case, appears to 
be attended with no little^ difficulty (A). 

From dicta m some cases, it has been inferred tliat 
jointures in equity upop infants, although not within 
the statute, would be binding if such provisions were 
competent (c). But what shall or shall not be so con- 
sidered, is so vague and uncertain as, it would seem, 
to afford no sufficient data to induce a Court of Equity 
to interpose and compel a person to abandon a legal 
ascertained right, in consideration of a provision at the 
time deemed to be competent, but which may happen 
in the result to prove far below the value of the legal 
title in lieu of which it was substituted, as seems to 
have happened in the above case of Williams v. Chilly. 
The inconvenience that would attend this doctrine ap- 
pears to have presented itself to the mind of Lord 
Thurlow in Durnford v. Lane (</), when he said, he 


4SS 


(a) Inter alios, see the cases of Holt v. Clarencicux, 2 Stra. 937. 
Zouch V. Parsons^ 3 Burr. 1794. Perk, sect, 12. Co. Litt. 45 5. 
1715. (5) Vide p. 479, note. (c) Cauncl v. Buckle, 

2 P. WilL 244. Hervey v. Ashley, 3 Atk. 612. (^/) I Bro. 

C. C.U6. 
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thought that the Court should not go into the com- 
petence of the settlement. And this case appears to 
have been approved of by Lord Eldons in Milner v. 
Lord Harewood(a'), 

II* The next subject for consideration is, what will 
be a binding jointure upon the wife in a Court of 


An infiint 
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by a jointure 
unless of 
coin|)eteiit 
amount. 
tiembU 
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(a) 18 Vcs. 27 The rule established by Drury v. Drury, and 
the other cases referred to above, a])pcars to be, that a female infant 
may be barred of dower by an antenuptial settlement of any species 
of property, made with the assent of her parents or guardians, if the 
provision secured to her be reasonably certain and competent. 

1 here has not, indeed, been any express decision that competency 
in point of amount is essential to an equitable jointure on an infant, 
but it appears to be a necessary consequence from the reasoning in 
Drury v. Drury, and Caruthers v. Caruthers, and from the general 
expressions, that the agreement wilknot be binding in equity on the 
infant unless it be reasonable, 4 Bro. C. C. 5l3.» See 1 Bro. C. C. 
153. If the jointure be so scanty as to be merely illusory, it seems 
to be clear that it will not be established : on the other hand, it was 
decided in Drury v. Drury, that it is not necessary that it should be 
equal in value to the dower ; and it seems to be sufficient, if the 
(irovision be one which it was fair and prudent for the parent or 
guardian to assent to. It must be admitted, however, that the rule 
by which the validity of such agreements depends upon their being 
reasonable, leaves room for m.any questions, for the decision of which 
the cases do not furnish any certain criterion. 

1 hough the assent of plUrents or guardians is generally mentioned 
as mdtcrial to the validity of g jointure on an infant, it doeS not seem 
to be in all cases indispensable. With respect to legal jointures, iis 
they are, according to Drury v. Drury, binding independently of 
contract, whan fairly made and conformable to the statute, the as- 
sent of parents or guardians is material only for the purpose of ob- 
viating imy suspicion of fraud, and of evidencing the fairness of the 
transaction. It seems to follow that their assent is not iiecessar)^ if 
the fairness of the transaction appears from other circumstances, and 
the jointure be in other respects free from legal objections. Probably 
the analogy would be followed with respect to equitable jointures, at 
least where the want of the concurrence of a parent or guardian is 
reasonably accounted for, as in cose of their being dead or absent, or 
where, as in M^illiains v. Chitty, the settlement is made on the sup- 
position of the wife being of age at the time. See further as to mar- 
riage settlements on infants, post^ chap. 13, sect. 2. 
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Equity ? It may be generally observed upon this ques- 
tion, that, as at law, the provision will be obligatory 
when it is made before marriage, if the woman be of 
age ; so it will be in equity. And that, as at law, the 
jointure will not be binding when it is made after the 
marriage, neither will it be so in equity ; but its validity 
will depend upon the widow's acceptance or refusal of 
it after her husband's death. 

It may be convenient, in treating upon this subject, 
to revert to the requisites for a good legal jointure before 
mentioned, and then show in what particulars equity 
differs or varies from the law in these respects ; the 
reader not forgetting that the authority of Courts of Law 
for admitting collateral provisions in* bar to the nght 
of dower is founded upon a special statute, and that the 
jurisdiction of Courts of Equity, in these matters, ex- 
isted before that act, upon the principle of enforcing 
agreements cAt&fed into between individual^ 

The first requisite which, as before noticed, is neces- 
sary to a binding legal jointure is, that it be made to 
commence in possession or profit immediately from the 
husband's death(a). With this agrees the rule in equity, 
except the intended wife be a party to the deed, and by 
executing it consent to accept a more uncertain and 
disadvantageous provision in lieu of dower, for then she 
will be bound and absolutely barred of her common law 
right. * Accordingly, Lord AJvanfet/, adverting to this 
subject in Caruthers v. Caruthers (b), said, “that if the 
wife had been adult she might have taken a chance in 
satisfaction for her dower, acting with her eyes open." 

With respect to the legal requisite, that the estate 
limited in jointure be such 9fi estate of freehold, as 
should continue during the wife’s life, except it de- 
termine sooner by her own default (c), no such circum- 


(rt) p. 4G-1. (A) 4Bro. 513. 

(c) Supra, p. 4G6. 
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stance will be necessary in equity in order to make the 
jointure tin absolute bar to dower, if the intended wife 
be of age and a party to the deed ; because she, being 
able to settle and dispose of all her rights, is competent 
to extinguish her title to dower upon any terms to which 
she may think proper to agree. Upon which s^reement 
it is that a Court of Kquity acts and binds her ; so that 
if she accept of a term for years («), or an annuity (6), 
or copyhold lands (c), &c. in lieu of her dower, she will 
be concluded, and barred of her common law right. 

And, in truth, the inconveniences which attend a limit- 

•» 

ation of lands in jointure are so numerous, that it has 
been the general practice for a long time past to limit 
or grant a rent-charge to the intended wife during her 
life, to begin at her husband’s death, with powers of 
distress and entry, secured also by a term of years {d). 

The jointure will be equally, good and binding upon 
the husbdiid and wife, and bar her of dower, if it be 
not absolutely and completely settled upon her by 
deed, but rest merely in covenant or articles before the 
marriage, because a Court of Equity will decree a spe- 
cific performance of such a covenant or articles, by di- 
recting a settlement which will have relation to the 
period when it ought, to have been made (e'). 

That the jointure, in order to be an absolute bar of 
dower, ought to be made before marriage, is equally a 
rule of equity as of law j and in both jurisdictions*, when 
the provision is a jointure after marriage within the 
’’'statute of Henry the eighth, but waivable by the 
widow, she will bo obliged to elect between such a 


(a) Rose V. Reynolds, 1 Swan. 446. Charles v. Andrewes, 9 
Mod. 152. (5) Vizard v. Longden, cited, 2 Eden, 66. 

(c) Lacy v. Anderson, 1 Swan. 445. Gladstone v. Ripley, cited, 
2 Eden. 59* And a jointure will in equity bar the right to frec- 
l>cnch. Jordan v. Savage, ante. Walker v. Walker, 1 Ves. sen. 54. 
Wardc v. Warde, Auibl. 299. See the form of such a 

deed, in Append. No. (9) Vol. 2. (e) 3 1*. Will. 269. 
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jointure and her dower ; but if such provision be not a 
legal jointure within the act, then the law, as we have 
seen (a), cannot put her to an election, but she will be 
intitled to both the provision and her dower (^). Here 
the concordance between law and equity ceases ; for 
Courts of Equity, acting upon the intention of the 
parties making and accepting the provision, and upon 
the conscience of the widow, oblige her to elect between 
her. dower and the provision settled in jointure upon 
her, and on this principle, that it would be uncon- 
scientious in her to take a thing itself, and also that 
which is given in lieu of it ; so that whether the pro- 
vision be made before or after marriage, if it be not 
conclusive against her but voidable Oldy, she will not 
be permitted in equity to take both it and her dower, 
but she will be put to her election between them. The 
rule is established by a v^iety of determinations, which 
will be adverted tb wJien the doctrine of election is con- 
sidered. 

It has been noticed under the fifth requisite of a legal 
jointure, that it ought to be expressed in the instru- 
ment to be in satisfaction of the 'whole of the wife’s 
dower (c), or at least of her dower in lands particularly 
described, and that since the statute of frauds and 
perjuries, parol evidence is inadmissible to prove the 
intention to have been so, if the deed or will settling 
the joihture, were silent upon Xhe subject. The prac- Actu^ cx- 
tice of a Court of Equity so far agrees with the rules 
of law, that if it appear upon the face of the instrument on the wife 
that the provision was only intended in satisfaction of 
part of dower, leaving the proportion in uncertainty, necessary, 
and in respect of what lands dower was meant to be 
barred by it, such provision will not bind the widow, 
but she will be intitled to dower upon giving up the 
provision (rf) : and with respect to parol averments, the 

- - evidence of 

that iiiten- 

(/i) Sup'KGf p« 4/0* (A) Oo» Liitt« 30 h* SupTOf p« 470* tioh in inad** 

(^/) See the case of Caruthers v. Caruthers, 4 Bro. C. C. 500. missiblc. 
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rule of evidence is the same in equity as at law. It is 
to be presumed, therefore, that since the statute of 
frauds, no such averment can be admitted in equity, to 
prove an intention that the jointure was meant in satis- 
faction of dower (a). But it is not necessary that 
the provision for the wife should be expressly stated to 
be in lieu or satisfaction of dower ; it will be sufficient 
if it can be clearly collected from the contents of the 
instrument, that the provision was intended to be so. 
Semble, tlmt Accordingly, in Vizard v. Longdate (6), a bond was 
'mw- given by the hu^and, before marriage, for the settling 
riagc,cx- an annuity of 14/. upon his wife, for life, for her Uveli- 
wfo's livdi- and maintenance : Sir Joseph Jeijkyll decided 

hood, a good that the provision was no bar of dower; but Lord 
jXtiu-e in King reversed the decree, stating it to be his opinion 
har of dower, tliat it was within the equity of the statute of jointures, 
and a bar to dower. 

A doubt was expressed by Lord S^ssipn^ in Crouch 
v. Stratton (c), of the authority of the last case ; but 
when it is considered, that the definition of a jointure 
is a competent livelihood of freehold, &c., and that the 
consideration of the bond is expressed to be for the liveli- 
hood, &c., of the wife. Lord King*s opinion that it was 
intended for a jointure, may not, probably, be con- 
sidered without foundation. It is to be remarked, that 
the case of Crouch Stratton is quite consistent with 
Vizard v. Longdate, .In the former, the husband 
covenanted by settlement (</) before marriage, that his 
heirs, &c., should within three months after his dc- 


(a) 3 Atk. 8, et«ti/>ra, p. 471. (i) Stated 3 Atk. 8. 1 Vcs. 

sen. 55, and 2 Eden's Rep* 66. (c) 4 Ves. 394. 

( J) The settlement was expressed to be for making some provision 
for the wife and her issue. In Walker v. Walker^ 1 Ves* sen. 54, 
where the expression 'was similar. Lord Hardwicke said, ''The 
words provision if she survive, mean the same as in Vizard v. Long- 
dale, and the word some makes no difference, for it is not said some 
part.* On this question sec also Gorthohore v* Chalicj 10 Vcs. 1, 20* 
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cease, pay to trustees 6000/., with interest from his Contra, 
death, upon trust, in case his wife should be the sur- 
vivor, and there should be no issue then living, &c., to 
pay for her own use, 1500/., part of that sum, with in- 
terest, and also to pay to her the interest of the re- 
mainder during her life. Lord Rosslyn h^d, that the 
provision did not bar her of dower. 

It is observable, there was no expression in the set- 
tlement, as in Vizard v. Longdate, to show any in- 
tention that the provision was meant to be a jointure 
in satisfaction, of dower. But when a man, in con- 
..templation of marriage, expressly provides for the liveli- 
hood and maintenance of his intended wife after his 
death, the circumstance seems to amount almost to de- 
monstration, that he made such provision in lieu of any 
other which the law might have provided for his widow, 
for the same pu^ose, and in the same langiiage. 

[^It was decided by Lord Hardvsiche, that a jointure 
expressed to be settlpd in lieu of dower, also barred 
the wife’s right to free-bench (a).] 

Tlie doctrine relating to the satisfaction of dower 
by the husband’s testamentary disposition, will be con- 
sidered in that part of this work in which are discussed 
those acts of the wddow which Vill estop her from in- 
sisting upon dower j for whether those provisions will 
or wi[l not be a satisfaction of her legal right, depends 
upon her own election (5). 

III. The next subject which it was proposed tp 
consider, was the jurisdiction of Courts />£ Equity in 
relieving or assisting jointresses, and of jointuring 
powers. 

1. It has been observed, that a jointure agreed by Af^cement 
the husband, before marri^e, to be made upon his in- 
tended wife, will be good in equity, although it be not equity. 


(a) Walker v. Walker, 1 Ves. sen. 54. 
sec. 3, pi* 4. 


(6) See cliap. 11, 
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actually so settled, but is permitted to remain in articles, 
or upon the husband’s covenant (a) ; for such a join- 
tress being a purchaser of the provision by the mar- 
riage, is intitled in that character to the aid and pro- 
tection of a Court of Equity ; accordingly such articles 
or covenant will be specifically performed (6). 

It is also to be remarked, that upon the principle of 
the wife being a purchaser of her jointure, she will be 
intitled to hold it against a prior voluntary conveyance 
of the same property, made by her husband (c). And 
it will be no objection to a performance of articles or 
a Covenant to settle a jointure, that the wife eloped 
from her husband, and lived in adultery, because no 
law has created a forfeiture by any such acts (d). 

A Court of Equity will also assist the wife in sub- 
jecting her husband’s assets to make good any deficiency 
in her jointure, when he has covenanted or agreed that 
it was or should be of a particular amotint or value. 
This was done in the case of Prober t v. Morgan (e), 
and the other cases referred to in the note (y*)* But a 
distinction is to be noticed when the agreement or 
covenant to settle, &c., is mentioned to be of particular 
lands, and when of lands not specified, but to be of a 
certain annual value. In the first case, the agreement 
or covenant is a lien upon the lands noticed and spe- 
cified, and will have a' precedency to specialty debts ; 
but in the second instance, the wife will have no lien, 
and can only class, pari passu^ with the specialty cre- 
ditors of her husband (5 ). 


(a) Supra, p. 488. (A) 2 P. WilL 222. (c) Supra, 

cliap. 8, and 1 Chan. Ca. 100. (d) Sidney v. Sidney, 3 P. Will. 

269. (e) 1 Atk. 440. (,/') Speake v. Speakc, 

1 Vern. 217. Grove v. Hooke, 4 Bro. Pari. Ca. oct. Ed. 593. 

2 Eq. Ca. Ab. 218, 389. Prime v. Stebbing, 2 V'es. sen. 409. 

(g) Girling v. Bee, 1 Vcrii. 63. Freemount v. Dcdirc, 1 P. Will. 
429. Carpenter v. Carpenter, 1 Vern. 440. Parker v. Harvfiy, 
4 Bro. Pari. Cas. 604. Hedges v. Evcrard, 1 Eq.Ca. Ab. 18. Sec 



Jointures, 


Sect. 3.] 


493 


[[Where a widow having a legal jointure, is evicted Hemcdy on 
of the whole or a part of it (a), by superior title, she is 1 ,^ 
under the statute 27 Hen. 8, chap. 10, sect. 7» intitled turc*. 
to be endowed of as much of the residue of her hus- 
band’s real estates, as the lands of which she is evicted 
amount to. This right js the same whether the join- 
ture was made before or after the marriage XJ>\ if 
the eviction of the jointure lands takes place during the 
coverture, the widow has the same right to compensation 
by endowment out of the other estates (c). If the 
husband has aliened his other estates, the widow’s right 
to dower being revived on the eviction, she may in- 
'force it at law against the purchaser (d). The effect of 
the eviction is to remit her to her dower tanto : if 
the value of the dower be greater than that of the join- 
ture, she recovers the amount of the latter only(c). 

If the value of the jointure be greater than that of the 
dower, she is .not intitled, under the statutej-to recover 
any thing beyond her dower (/ ), and she will only be 
intitled to hold the lands recovered during her life, 
though her jointure may have been settled on her in 
tail or in fee simple (g). 

But if the jointure be made by an antenuptial settle- 
ment, in consideration of which Jthe wife, being adult, 
agrees to relinquish her right to dower, and she be 
afterwards evicted, it seems that although her right to 
dower»is revived at law, she will in equity be precluded 
from claiming it. Thus in Simpson v. Gutteridge 
where a jointure rent charge had been settled in pur-* 


Glegg V. Glcgg, 4 Bro. Pari. Cas. 614. 2 Eq. Ca. Ab. 27. Kuataci! 
V. Kcightley, 4 Bro. Pari. Cas. 588. Fothergill v. Fothergill, 
2 Frccm. 256. 1 £q. Ca. Ab. 221. 

(<i) Gervoyes's case, Moore, 717. (4) Ibid, and Bt‘ard v. 

Xuthall, 1 V’em. 427. (c) Gervoyes's case. (d) Mauns- 

field’s case, Co. Litt. 33, a. note 8. (e) 1 Sim. and Stu. 620. 

(y") See Beard v. Nutliall. Tew v. Winterton, 3 Bro. C.C. 489. 
1 Ves. Jun. 451. (g) 4Co. 3, (A) I Madd. 609. 
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suance of articles made before mariiage, the wife being 
of age at the time, it was held that she was barred 
from all claims of dower, and therefore that a purchaser 
of other lands belonging to the husband was not in- 
titled to call for the production of the title to the rent 
charge. 

Where the jointure is equitable, the consequences of 
eviction will, it is presumed, be the same as if it were 
legal. In Drury v. Drury ^ Lord Hardwiclee ob- 
served, that if the husband, who on marrying an infant 
had covenanted for payment of an annuity by way of 
jointure, had dissipated his property, that would have 
been an eviction in equity, and consequently would 
have given the wife a right to dower, like the case of 
an eviction at law (ja). So it has been suggested, that 
if on the marriage of an infant an annuity charged on 
money in the funds in the names of trustees, were 
settled by way of jointure, and the fund, were wasted 
by the trustees, this would amount to an eviction, and 
the widow would not be restrained from proceeding for 
her dower (6). In Tew v, /on (c), the husband 

gave a bond to secure an annuity to the wife in case of 
her surviving, and by a memorandum subscribed to the 
bond, she declared that she accepted the said jointure 
in bar and satisfaction of all dower and thirds. On the 
husband’s death, the Court decreed the payment of 
the annuity out of his assets, and in case they should 
not be sufficient, then out of certain estates of which 
'he was tenant in tail, provided the deficiency did not 
exceed the amount of the dower to which the wife 
would have been intitled, if she had not by the memo- 
randum accepted the annuity. This was said by Lord 
ThurUm to be a very subtle equity (d), and the case 
appears to be at variance with that of Simpson v. Gut^ 


(a) 2 Eden, 68. (&) See Sugden on Vendors, p. 306, 5th Ed. 

(e) Cited svpra, p. 493. (d) 1 Ves. Jun. 452. 
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teridge, unless the memorandum signed by the wife 
was looked upon as amounting only to a conditional 
relinquishment of her right to dower. 

Independently of the wife’s right to recover dower 
on eviction of her jointure, she may also in that case 
resort to any remedies which she may have against her 
husband’s assets by covenant or otherwise. * Thus in 
Beard v. Nuthall^a), the husband alter marriage gave 
a bond to settle a jointure of a certain amount on his 
wife ; he accordingly settled on her lands of which she 
was afterwards evicted, and it was held that she might 
proceed at law* for recovery of her dower, and if 
that fell short of the jointure in value, she was to re- 
ceive the difference out of her husband’s assets, as a 
bond creditor.] 

If thci’e be an outstanding satisfied term for years, 
preventing the widow from obtaining her jointure at 
law, a Court of Equity will relieve her, bynjujoining 
an heir or devisee from setting it up, as also a pur- 
chaser, if he had notice of her title at the time of his 
purchase (ft). 

It must be further noticed, that a Court of Equity 
will not decree the performance of an agreement to 
settle a jointure upon the wife, against a person who 
has equal equity with herself, but who, in addition, 
has obtained the legal interest in. the estate ; as in the 
instance of a purchaser, under a conveyance, of the 
legal estate, who has paid his purchase-money without 
notice of the agreement or covenant. But if he be 
affected with notice of the agreement of covenant, 
prior to the completion of his purchase, he will be con- 
sidered a trustee for the wife, and obliged to make 
good her jointure (c). And although he have notice, 
yet if he be not the immediate purchaser, but claims 


Not perform- 
ed against a 
bona fide 
purchaser 
without no- 
tice. 


Nor against 
his vendee 
with notice. 


(a) CxteA. supra, p. 49.3. (b) Pre. Ch. 65. Sec last chap. sect. 2, 

p. 371. (t) 2 Vern. 271. 599. 2 P. Will. 681. 1 Atk. 671. 
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from one who had no notice of the agreement, a Court 
of Equity will not in that case interfere at the suit of 
the wife ; because if it were to do so, it would be in- 
jurious to the bond Jide purchaser without notice, from 
whom the purchaser with notice claimed, since the 
former would be liable to answer over in damages, upon 
the evictfon of the latter (a). 

Powers of 2, Powers requiring certain ‘formalities, are fre- 
jointuring. quently granted to tenants for life, to make jointures 
upon women whom they may marry ; which formalities 
ought in strictness to be observed, as it was noticed on 
Their defects a prior occasion* (A). Yet if the persons, having those 
powers, happen to omit any of the circumstances re- 
quired by them* in their execution, or if such persons 
engage to execute them, but die before they perfonn 
their agreement, a Court of Equity will interfci’e on 
behalf of the intended jbintresses, and supply the de- 
fects, jointresses being purchaser of" the provisions by 
the marriage contract (c). 

Thus if a power require its ‘execution to be by m- 
denture, and it be executed by a deed poUt or uv7/, ^s 
in Toilet v. 2’o/fc/(rf), or if the signing of the party bo 
directed to be attested by three witnesses, when sucli 
signature is made in. the presence of one or two persons 
only (c) ; in these and the like cases, the mistakes will 
not be allowed to vitiate the execution of the powers. 
Tlie principle laid down by Lord Redesdale is this ; 
“ That where a person acts for valuable consideration, 

' as upon marriage, he is understood in equity to engage 
with the pdrson with whom he is dealing, to make the 
instrument as effectual as he is able \ and whenever 
that is the case, there is nothing in any of the autho- 


- (a) 2 Bro. C. C. 66. (6) Supra, p. 116. (c) See the 

form of a power to jointure, in Append. No. 8, vol. 2. (d) 2 P. 

Will. 490. (e) Cotter v. Layer, 2 P. Will. 623. Seigeson v. 

Sealey, 2 Atk. 415. Wade v. Paget, 1 Broi. C. C. 363. 
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rities to raise a doubt that it shall have effect, so far as 
the person executing it has the power ; and where the 
nature of the instrument is contrary to what the power 
prescribes, but demonstrates an intent to charge, it shall 
have the operation of charging in that form which the 
pow'er allows (jo)” 

It follows, therefore, that however the •intent be If the intent 
shown, if it be in writing the Court will, in aid of the execute 
intention, supply the defects in the mode of execution pear in writ- 
in favour of the jointress ; so that whether the intent 
to execute the power be by letter, memorandum, will, 
articles, or covenant, a Couii; of Eqhity will aid the 
jointress, and supply all omissions 

[[Hence if the husband by marriage j^rticles covenants 
to make a jointure of a specified value, by virtue of a 
power, and afterwards settles on the wife lands of less 
value, the deficiency will be made good against the 
remainder-man qut of tlie other lands subject to the 
power (c).[] 

Where the power is to be exercised when in possession. Agreement 
it is not necessary that the husband should at the time 
he covenants or agrees to make the jointure, be in pos- mainder to 
session of the estate, provided he afterwards live to execute his 
succeed to it. Thus, if tenant for life in remainder^ m'pOTsTssiou 
with a power of jointuring, engage to make a jointure is good, 
upon his wife, when he shall come into possession of 
the lairds, it will be good in equity, if he survive the 
persons whose interests preceded the estate limited to and it may 
him (d) j and the agreement may also be good, 

he do not mention or allude to his power in the agree- power be not 
ment. alluded to. 


(a) Cited 2 Ball and Beat. Rep. in Ircl. 44. (6) Coventry v. 

Coventry, 2 P. WiU. 222. 10 Mod. 469. Vernon v. Vernon, 

Ambl. 1. (c) Clifford v. Burlington, 2 Vern. 379 . Marchioness 

of Blandford v. Duchess of Marlborough, 2 Atk. .'>42. See 2 Ves. 
sen. 505. FothergiU v. Fothergill, 2 Freem. 256. I Bq. Ca. 
Ab. 22 1 . (d) Alford v. Alford, 1 Stra. 604. 
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I'Kiis in Jackson v. Jackson (a), by indentures made 
between A and C, his wife, and JB, their son, certain 
estates in Yorkshire were settled on A for life, re- 
mainder to the use of C, to secure an annuity, re- 
mainder to J3 for life, with remainders over. A power 
was given to B, when in the actual possession of the 
premises ifnder the settlement, to limit all or any of 
them to the use for life of any woman whom he might 
marry, for a jointure, in bar of dower. By articles 
previous to the marriage of B, he and A covenanted, 
that within twelve months after the marriage, J? would 
settle upon D, his intended wife, a sufficient estate 
during her life, to take effect in possession from A, the' 
father’s death, in •freehold lands in the county of York^ 
of the yearly value of 100/., or a like annuity to be 
issuing out of lauds in that county. B survived A, 
and died without having miide any settlement according 
to his cove/iant ; and the question between Z) and the 
person in remainder was, whether she was intitled to 
have the covenant performed ? * And Lord Alvanleyt 
M. R. was of opinion that she was so intitled. 

It is observable that in the last case the son had no 
other property in the lands but his interest in the 
Yorkshire e^XssXe ; and the grounds of Lord Alvanle^s 
decree were these : — 1st, that it appeared that the 
power was in the contemplation of the parties at the 
time when the articles were entered into ; — ^SJdly, that 
the Yorkshire estate was the only one upon which the 
covenant could attach;— <ind 3dly, because the covenant 
did attach and bound the husband to perform it as he 
could, the Court considering that he intended to do 
so for a person claiming bond Jide, and for a valuable 
consideration. 

But if, at the time of tlie agreement or covenant to 
settle a jointure, the husband have lands besides those 


(a) 4 Bro. C. C. 462. See also Lowson v. Lowson, 3 Bro. C. C. 
272. 
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to which the power extends, ilnd He does not refer to 
such power, or otherwise show an intention to execute 
it ; then, as the agreement or covenant may l>e per- 
formed either under the power, or out of the husband’s 
interest in the other property, there is no I'easou why 
his engagement should be applied more to the one than 
to the other. Since^ therefore, an intent to execute a 
power is necessary either by a reference to it, or from 
clear intention appearing upon the instrument (a), and 
that intent is wanting in the present instance, the 
general agreement or covenant cannot, from uncer- 
tainty of application to the lands comprised in the 
pow’er, and to the power itself, be a lien upon such 
lands ; so that there is no sufficient ground for n Court 
of Equity to consider such an agreement as an execution 
of the power, or suj>ply any defect in the presumed 
execution of sucli a powea*, when it is doubtful whether 
the donee had it in his contemplation, or meant to 
make the settlement under its authority. This appears 
to be the true principle of the decree in the case of 
Elliot V. Ilelc (Jb'). 

It has been considered, that if the wife have a pro- It is no di- 
vision independent of the jointure intended to be 
settled upon her, a Court of Equity will not supply plyingaie- 
any defect in the execution of the jointuring power ; 
but such a rule has never prevaiPed. Of the quantum ^tIou*tliaT 
of the provision for the wife the husband is the best wife is other- 
judge (e). In aiding the defective execution of powers 
to jointure, it has never entered into the view of the 
Court, whether the provisions meant to have been 
made for the wife were voluntary or not ; for the pro- 
visions being intended, and the objects being the wives 

(o) Holmes v. Coghill, 7 Ves. 499. Brown v. Higgs, 8 Ves. 

570. liovirson v. Lrowson^ 3 Bto. C. C. 2/2. M’Leroth v. Bacon^ 

5 Ves. 159 ; and Dillon v. Dillon^ 1 Ball and Beat. 77. (A) 1 

Vern- 406. (c) Tudor v. Anson^ 2 Ves. sen. 682. Smith v. 

Baker^ 1 Atk. 386. Chapman v. Gibson^ 3 Bro. C. C. 229. 

K I| 2 
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of the appointors, these circumstances have always been 
considered sufficient to intitle the Court to assist the 
appointees in carrying into eflect the appointments, 
though defectively made ; as also agreements to execute 
such powers, when they have been omitted to be for- 
mally executed by the contracting party (a). 

The forms of powers enabling husbands to settle 
jointures on their wives frequently differ in expression. 
It will, therefore, be useful to consider some of the 
appointments which have, and which have not been 
considered as authorised by such powers. 

Sometimes the power to jointure is framed in very 
general terms, as to make a jointure of lands not ex- 
ceeding 600/. a year." In such cases an appointment 
of a ?iet yearly sum of that amount would be improper ; 
for under such a power .the annuity is liable in the 
hands of the widow to the payment of all public taxes, 
repairs, and other usual outgoings to v^Thich the lands 
were liable (ft). 

At other times the power expresses the jointure to 
be made thus ; “ not exceeding in the clear yearly 
value 100/., or 100/. a year for every 1000/., for the 
portion which the donee may receive with his wife.” 
This occurred befoi*e Jord Ilardwickc, in the case of 
The Karl of Tj/ramncl v. 'The Duke of Ancaster(c'), 
in which his Lordship expounded the word clear as 
follows ; “ Where nothing but the word clear is 
used, it is a right rule to construe it as it would 
be betweeq buyer and seller of estates. Clear must 
not mean all outgoings like a rent-charge, as losses by 
tenants and management, to which a rent-charge is not 
liable. Then what is the rule to go by ? What would 
be ubderstood between buyer and seller j that is, all re- 


(a) t Atk. 567. (5) See the case of the Countess of I<on- 

donderry v. Wayne, 2 Eden Rep. 170. Ambl. 424, S. C. ; and 
Hervey v. Hervey, 1 Atk. 561. Barnard, Ch. Rep. 103. (c) 2 Ves. 

sen. 504. 
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prises and incumbrances^ and all extraordinary charges, 
unusual and not agreeable to the course of the c^untiy ; 
and the land-tax is not to be considered. Although 
the land-tax is to be considered as a burden, it is con- 
tingent in itself, because the value is contingent, and 
that is a reason why it ought to be taken in, notwith- 
standing it is not taken in between buyer* and seller. 
Tithe is such as it ought to be free from ; so of ^J'ee~ 
farm rent, which is an incumbrance by private title. 
Then as to poor-rates and church levies^ if in this 
countiy the usual course of letting estates had been to 
let them subject to these charges, I should have taken 
the power in that sense, that the jointure should be 
charged with these payments ; foi» when a person 
creates a power, and makes a jointure as a clear jointure 
in lands, it must be considered as lands of a clear rent 
according to the course, of letting in that country, and 
not be liable* tef extraordinary charges by contract.” 
Jord Jlardvoichc decreed that the widow was intitled 
to a jointure, not exceeding the clear yearly value of 
1000/. at the time of the settlements made, viz. clear 
of incumbrances, and all other charges which, by the 
course and usage of the country in which the lands 
were, ought to be borne by the tenant ; but subject to 
the land-tax, and all other outgoings which according 
to such course of the. country ought to be borne by the 
landlifrd. 


Some of the powers have not left their meaning to 
be decyphered under the general terms clear, &c. aS 
in the preceding instance, but they have 'descended to 
particulars, as in the case of The Marchioness of 
Blandfordy. The Duchess of Marlborough (o'). There 
the power to settle a jointure out of lands was a yearly 
sum ** not exceeding 4000/., without any deductions or 
abatement for any taxes, charges, or impositions, im- 


What 

charges, &c. 
a jointure of 
a sum of 
money under 
a power ex- 
pressing it to 
Iks without 
deductions 
for. taxes, &c. 
will not 1^ 
liable to. 


(a) 2 Atk. 542. 
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posed or to be imposed, parliamentary or otherwise,** 
Lord Harjwicke was of opinion that the land-tax was 
to be deducted under the power, since taxes were par- 
ticularly named j observing that it would be very 
strange to hold the most public tax in the kingdom 
should be meant to be excluded, when the words im- 
posed and* to be imposed were used in the power (a). 
But his Lordship, in reference to this case, said, in that 
of Tjjrconnel v. The Duke of Ancastet (A), that if the 
word taxes had not been mentioned in the power, he 
should not under the other words have considered the 
jointure to be exempt from deduction for taxes, and 
consequently not from the land-tax. His Lordship 
decreed in the present case that, under the words of 
the power, the Marchioness was intitled to such a join- 
ture as, at the time of her husband executing the articles 
engaging to settle 3000/. ‘a year upon her under such 
power, was* of the annual value of 3000/«,yrcc from all 
incumbrances, rent-charges, rents-seck, fee-farms, quit- 
rents, annuities, stipends to ministers, pensions and 
procurations, and also from all parliamentary taxes 
or impositions which were in being at the time the 
power was executed, and in particular the Jand-tax 
then in existence. 

« 

From the two last cases detennined by Lord Hard.- 
’u.'ickct as also from Tinnell v. HalleKf) decided by 
liim, and Speake v. Speake(d') determined by Sir 
Trancis No7'th^ Lord Keeper, it would appear, that the 
' time for ascertaining the clear yearly value of the join- 
ture, and its exemption from taxes, &c. is the period 
when the power is executed; and also that the rule 
would be the same when the words of the power are 
prospective, directing the exemption from taxes, &c. to 
‘■be imposed, &c. ; so that it might have been con- 


(n) See 1 Bro. C. C. 4, mle. (A) 2 Ves. sen. 504. 

(c) Ambl. 106. (rf) 1 Vern. 217. 
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sidered settled in practice by the autlioritics before re> 
ferred to, that when the jointure of lands is not to ex- 
ceed a particular yearly sum, suppose 4(XK)/., after 
making the above deductions, such yearly value would 
be irrevocably fixed at the time when the jointure is 
made ; the consequence of which would be, that whether 
the value of the lands afterwards decreased; as by the 
imposition of new taxes (a) or otherwise, or whether 
they increased, no alteration in their value was to lie 
allowed as between the widow and the heir, or the 
person in remainder ; and there is no injustice in this 
rule, for if the* lands increase in value the widow has 
Ithc benefit of it, and if they diminish in value she 
ought to bear the loss. But the contrary doctrine 
would be attended with this inconvenience y these 
powers would be always executory, fluctuating, and 
desultory j incapable of beiilg finally executed, and the 
heir or persQil an remainder would be in continual 
hazard of being brought into a (’ourt of Equity by the 
jointress, to make gobd a subsequent deficiency in the 
amount of her jointure, from new impositions or losses 
which occurred after its settlement. But a decision 
has been made since the foregoing cases, which is con- 
sidered to be contrary to them,, and therefore to have 
unsettled what they were previously thought to have 
determined. The case was tl^p Countess of' Jtondon- 
dcrry\, Wayne (Ji) ^ but it may probably be recon- 
ciled with them upon fair comparison and consideration. 

The father devised his real estates .to A his first sod 
for life, remainders over. A power wa# given to A 
and the other tenants for life when in possession, to 
jointure any part of the estates not exceeding the yearly 
value of 400/. By articles before marriage, ^ co- 
venanted to convey, within six months after the mar- 


Tlie case of 
liondon- 
derry v. 
Wayne con- 
sidered. 


(a) 2 Ves. sen. 502. 
2 Eden, 1 70. 


(b) Beported in Ambl. 424, and 



504, 


Jointures. 


[Chap. IQ. 

riage, lands and tenements of inheritance in possession, 
in two manors, of the annual value of 400/. clear of 
taxes and reprises, upon himself for life, remainder 
to his intended wife for life, with remainder to the 
issue male of the marriage. Ay in pursuance of his 
engagement and in execution of his power, conveyed 
by a deed 6f settlement after the marriage, lands within 
the two manors, which, with an annual pension of 4/. 
payable out of a rectory, and after making deductions 
for tenants, boons, &c. brought the jointure within 
400/. a year. But A also covenantedy that if the pre- 
mises settled should fall short of that annual value, 

• 

either on account of 200/. which were payable to JR, 
or by lawful eviction or incumbrance, it should be 
made up out of other lands devised to him by his father 
and within the power. After A*s death the widow 
made a claim arising upon a <^ficicncy in the value of 
the settled testates. This claim was ifladc in the year 
175ift the settlement having been made in 1733, and 
the husband had been dead abbut five years. Lord 
hlenleif decreed that the value of the jointure should 
be estimated as it was at A*s dealhy and not at the 
time of the execution of the settlement, as in the prior 
cases. 

The observations which occur upon the perusal of the 
last case are these : that it differs from the preceding 
cases in tlie form of the covenant entered into ‘by the 
settlor, from which the intention appears to have been, 
l;hat the value of the jointure, at the time of the exe- 
cution of thd power, was not to be conclusive upon the 
wife, but should be subject to investigation at the 
settlor’s death, when his widowr*s title to the possession 
of th^ lands commenced, and at which period it was 
"meant and covenanted, that her jointure should be 400/. 
a year. That the covenant was prospectivey viz. if the 
premises that had been settled, should fall short, &c. ; 
which showed the settlor’s meaning, that the value was 
not to be irrevocably fixed by the settlement containing 
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such a covenant. That the covenant seems to have 
been intended to counteract the rule established by the 
preceding cases, 'and to be a security for the value of 
the jointure being 400/. a year at the period of the 
husband's death. This distinction appears to reconcile 
the present case with the preceding decisions. If, 
however, it should be determined that, notwithstanding 
the above criticism, this and the preceding cases are 
contradictory, then the number and weight of the au- 
thorities against Lord Henley's opinion in the above 
case, united with the circumstance of.it not appearing 
that any of the preceding authorities were mentioned 
in the argument of that case, or alluded to by his Lord- 
ship, would, as itr is presumed, overbdlancc that single 
decision, and leave the rule settled by Sir Francis 
North and Lord Ilardxoiclce^ as before stated. 

[[Where a jointure h|i.s been made under a power, 
and the wife«d;^ng before the husband, lie marries 
again ; it seems that he may make a jointure on the 
second wife, unless the power be in such terms as not 
to admit of a construction applicable to more than one 
mamage (a).3 

When the power limits the amount of the jointure 
to be made with reference to the amount of the wife's 
fortiinc, in that case no larger sum can be appointed 
under the power than is in proportion to the value of 
the foftune actually and bond Jide brought by her. 
There must be no contrivance, no fraud to augment 
such portion ; for if, in order to make a large jointure 
under the power, a greater sum is paid to the husband 
than his wife's real fortune, which excess he repays ; or 
if he endeavour by prior agreement to benefit himself 
by the appointment, as in Lane v. Page (b) in such 


Powers to 
jointure in 
proportion 
to amount of 
wfe's for- 
tune. 


The execu- 
tion will be 
good only to 
the extent 
of the actual 
and bond fide 
amount of 
the wife's 
portion. 


. (a) Hervey v. Hervey, 1 Atk. 561. Allanson v. Clitherow^ 1 
Veso sen. 24. See Sugden on Powers^ p. 525> 3rd edit. 

(5) Ambl. 233. 
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and the like instances the execution of the power will 
be good pro tanto, and void as to the excess ; for the 
fraud only af&cts a part of the transaction : such part, 
therefore, to which it does not extend, remains a valid 
execution of the power. 

An instance of this species of limited power occurred 
in the caise of the JEarl q/' Tyrconnel v. the Duke qf 
Ancaster^ and the Duke of' Ancdstcr v. Lady Sher^ 
rard (a). There the power was to enable the tenant 
for life to settle a jointure (which was of lands) not ex- 
ceeding the clear yearly value of 100/. for eveiy lOOO/. 
that he should receive as and for his wife’s portion. 
The fortune of his wife was 10,000/, ; 8000/. of which 
he received, and' the remaining @000/. were settled to 
increase the portions of the younger children of the 
marriage, of which there were none. The husband, in 
consideration of the 10,000/. settled a jointure of 1000/. 
a year upon his wife, under the power. A question 
arose upon this execution, whether, since he in fact 
only received 8000/, of the poitlon, the power was well 
executed to the extent of 1000/. a year ? And as the 
principles of the whole of the subject now under con- 
sideration are fully and clearly stated by Dord Hard- 
wicke in his judgment; upon this part of the case, it will 
be proper minutely to detail it in this place. “ The 
6rst question,” said bis Lordship, is upon the fact, 
whether Sir Jim Sherrard (the tenant for life) is to be 
considered as having received 8000/. or 10,000/.? I 
*am of opinion that he must, according to the nature of 
the thing, bb considered as having received a portion of 
10,000/. with his wife. On the marriage it was to be 
considered as that sum. But it is objected, that @0004 
piurt i>f the portion, was not received by the husband ^ 
so that, in consequence of the settlement, by his not 
s u r vi v in g, it came back to his widow, there being no 


(a) 2 VcB, sea. 500. Atnb. 237. 
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younger children, and is therefore to be considered as 
no part of the portion upon which the jointure was 
made, and for that reason no jointure is to be made for 
it. But I am of opinion that objection does not hold. 

I agree, that where a jointure is to be made under such 
limited powers, of a portion to be received^ the trans> The trans- 
action must be fair, bond, fide^ without fraud and coU 
lusion ; and therefore, if it be a nominal not a real 
portion, that will not do. It. often happens that a 
man marries a lady with a small portion, and he or his 
friends advance money to make up^ that . a nominal A nominal 
portion, and take it back ; that will not do. But that 
18 not the present case. Parents create these powers 
with this view, viz. to compel their diildren to marry 
prudently with a wife of an adequate quality, certainly 
of an adequate fortune, and not to burthen the estate 
with a great jointure for a* wife who brings nothing 
into the family, and who probably will notr deserve it. 

Wherever, therefore, the portion of the wife is sti- But the 
pulated to lie applied in a proper and reasonable 
manner, in the usual way of settling, for the benefit not t» bo 
of the family, that is to be considered as a portion re- 
ceived. Not that the father meant that every part of be settled for 
this portion should be actually received by his son to thc^efitof 
spend or waste j that could not be the meaning. If, ^aufl 
thercfoi’c, it be settled so as to come for the benefit of dcient. 
the family in the fair way of ^contracting and making 
settlements, that comes for the benefit of the husband 
and his family ; and that is the present case. 1 con * 
aider what is fairly settled for the family comes to the 
benefit of the husband.” 

QA settlement of the wife’s fortune to her separate 
use will not enable the husband to exercise a power of 
this description (<z). 

The powm: sometimes specifies in what manner the 


(a) 2 Ves. sen. 501. 
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portion of the wife shall be settled. In a case (a) where 
it was directed that one-third should be settled on the 
eldest son, and one-third on the younger children, it 
was held to be a sufficient compliance to settle the two- 
thirds in trust for the husband for life and for the 
children after his death. 

It was held in Holt v. Holt (b), that in estimating 
the amount of the wife’s fortune, a part of it, which 
was not ascertained or reduced into possession during 
the husband’s life, was not to be taken into considera- 
tion.] , 

It is customary, in a Court of Equity, to relieve 
parties against unconscionable transactions, when they 
can be restored to the same situation as they were at 
the ■ period when such transactions took place. In in- 
stances where this cannot be done, the Court does not 
interfere ; so that it will not; give relief against mar- 
riage contracts for settlements, jointtfres, or other pro- 
visions, although they be very unequal, and in favour 
of the wife ; for, as the Court cannot place the parties 
in the same situation in which they were prior to the 
marriage, it entertains no jurisdiction in the above 
cases. 

Thus, in Wicherley , v. IVicherley (c\ where the 
person in remainder sought relief against a jointure 
made by the tenant for life upon his death-hed, in con- 
sideration and prior to hts marriage by virtue of d power, 
it was refused by Pratt, C. J., Lord Parker, C., and 
the Master of the Rolls. 

So, also, in North v. Ansell(d), the wife’s portion 
was 500/, in consideration of which and of the marriage, 
the husband empowered his wife to dispose by will of 
SOO/.* She appointed that sum and died before him ; 


(o) Burrell v. Critchley, 15 Ves. S44. (4) 2 P. W. 648. 

(c) Cited, 2 P. WiU. 619, (rf) 2 P.^Will. 618. 2 Eq. Ca. 

Ab. 209. 
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and although the husband stated that he had only re- 
ceived SOO/. of the portion, yet. as the consideration 
for the power was the marriagey and he had acquiesced 
in the transaction for fifteen years, during which he 
lived with his wife, the Court ordered the money to be 
paid to the appointee, regardless of the consideration of 
the adequacy or inadequacy between the power and the 
portion (a). 

IV. I shall now proceed ta the performance and 
satisfaction of covenants to make jointures. 

Tliis may be when the husband is under a covenant 
to settle a jointure of lands upon his wife, and he after- 
wards either does something in his lifetime, or ^rmits 
something to happen after his death) from which the 
law presumes an intention that the act was done or the 
thing permitted to happen in performance of his obliga- 
tion : or when the husband fhakes a disposition by his 
will in favour .of 4iis wife, without declaring it to be in 
satisfaction of his covenant or the jointure ; but in that 
case, whether the devise be intended in discharge of 
his covenant depends upon an inference to be drawn 
from his own testamentary act by the judge, and is not 
created by the law as in the former case ; the whole will 
is to be sifted to collect the inference of intention, and 
the result depends upon minute and subtle reasoning. 

The distinction between a p^Jbrmance and a satis- 
faction appears from the above examples to be this, no 
particular expression of intention by the husband . is 
necessary to be shown to make his act or permission 9, 
performance of his covenant, because the law presumes 
it. and therefore constitutes the performance. But a 
particular intent is necessary to be shown or inferred, 
that a thing given to or for the wife by her hysband 
was meant by him a satisfaction of his covenant, the 
collection of which intention, when not expressed, has 


Allegation of 
husband that 
he had only 
received part 
of wife's for- 
tune not at- 
tended to, on 
thegroupdof 
acquies- 
cence. 


Of perform- 
ance and 
satisfoction 
of covenants, 
and the dis- 
tinction be- 
tween them. 


(a) See Whitfield v. Faylor, Show. Pari. Cas. 20. 
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occasioned the nice distinctions and criticisms which 
are to be found in the books upon the subject. 

In order to illustrate the above observations, I shall 
produce an instance of what is considered ape^rmance 
and what a sati.^action. 

If the husband be under a covenant to settle a join- 
ture of lands upon his wife of a certain annual value, 
and he afterwards purchase lands 'and take the con- 
veyance to himself in fee, and die without making the 
settlement, that purchase will be considered by the law 
as having been made in petJbrmatKC of the covenant. 

But if, instead of leaving the law to decide upon the 
effect of the purchase in relation to the covenant to 
settle, the husband devise the lands to his widow, the 
question upon such a devise is one of sati^action and 
not of perf'ormance. 

The distinction between' performance and satisfaction 
is necessary^ to be attended to, since iii’ many cases that 
which will be a performance will not be a satisfaction. 
I shall first consider the authorities upon the doctrine 
of the performance of covenants for the settlement of 
lands in jointure upon the wife, and secondly, of the 
satisfaction of those covenants; postponing the con- 
sideration of the ccmst-ruction, performance, and satis- 
faction of the husband’s covenants or agreements to 
leave or pay to or for his widow money, or part of his 
personal estate, in the event of her surviving Mm, to 
that divifflon of this work which treats of the wife’s in- 
terest in her husband’s personal estate (a). 

I- As to the performance of covenants or agree- 
ments by the husband to settle lands in jointure upon 
his wife. 

When the husband is under an obligation to settle 
Imids in jointure, and having none, he makes a pur- 
^Hsse, taking the conveyance to himself in fee, without 


(a)’ 'Vot. M. ebapw 14. 
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making the settlement, in such and the like cases tlie 
purchased lands a'ill be considered a performance of hi» 
engagement; upon the principle, that where a man 
covenants to perform an act, and does one which may 
be converted to a completion of such a covenant, the 
law presumes that he meant by so doing to perform his 
obligation (&). In this case, therefore, the heir will be 
a trustee of the descended lands for the widow, because 
they are bound by the covenant^ unless the legal pre- 
sumption that they were meant in performance of the 
covenant can be repelled by evidence^ which it is pre- Parol evi- 
sumed will be admissible for that purpose (A), But if dencc. 
the husband had lands at the time he entered into the 
covenant, and th^ covenant referred to none of. them 
in particular, then (as it has been before shown) neither 
such lands nor the lands afterwards purchased would 
be holden by the heir as a, trustee for the widow (c) ; 
the covenant npt operating as a lien upon any of thein^ 

Yet if the covenant be so framed as to engage not only 
to settle, but to purchase and settle lands in jointure, 
then, although the husband may be seised of hmda 
when he entered into it, if he make new purcdiaseo 
they will be considered in performance of his cov^ant, 
because the lands of which he was seised were not in 
the contemplation of the covenant, but those afterwards 
to be purchased, which brings .the case within the 
general srule (d). 

Tlie l^al presumption of performance is not to be Presumption 
rebutted by trivial circumstances. ^ perform- 

Thus if a covenant requiring lands to b^ purchased butted hy 
with the consent of other persons, be bought without 
such consent (e), or if the money is to be paid to 
trustees, to be laid out by them in purehasing Isfids ; 


(a) Tooke v. Hastings, 2 Vem. 97. Wilcocks v. Wilcocks, ibid. 
558. (6) lOVes. 10. (c) Supra, p. 492. (rf) 3 P. 

Will. 212 ; and see Lord Hardwicke's observations, 3 Atk. 327. 
(e) Lechmere v. Lecbmere, 3 1?. WilL 212. Cas. Temp. Talb. 8b. 
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and the money is never paid to them, but the husband 
buys lands himself (n), or if such money be stipulated 
to be paid to them at a particular time to make the 
. purchase, and instead of paying the money he, after a 
breach of his covenant, purchase lands ; in these and 
the like cases, the purchases made by the husband will 
be a performance of his covenants or engagements ; the 
fact whether they be made in modo et Jbrmd required 
by the engagements being an immaterial circumstance, 
^^at has been said is illustrated by Lord Eldon in the 
following declaration : 

“ It is now slttledf whatever may have been Lord 
Thurlow*a difficulty, that if there be a covenant to pur>> 
chase and settle lands upon the firsthand other sons in 
tail male, and the party purchases lands of less^ equal, 
or greater value than the sum he covenanted to lay 
out, taking a conveyance 4;o him and his hejrs, and dies 
leaving a son, who would be 'tenant ^in tail under the 
settlement, and a grand-daughter by an elder son de- 
ceased, upon whom no settlement being made, the 
lands descend ; that purchase would be not in all senses 
a performance, but a kind of mixed case, between per- 
formance and satisfaction, which would bar any demand 
against the assets of the grandfather (&).** 

Part per- It appears, then, that although the lands purchased 
fbrmoiice. jjg iitf 'erior in value to the lands agreed to be settled, 

yet they will be considered a performance pro tflnto, or 
a part perfoi'mance of Che covenant or agreement (c) ; 

'' in which respect the rules of performance and satisfac- 
tion differ, as it will be afterwards shown. 

Purchase not [|The presumption that a purchase is made in per- 
formance of the covenant does not arise, unless the 

the property property be such as will answer the purposes of the set- 
will answer ' 

the purposes 

of the set- ' — ' ' ' ' 

tlement. 

(a) Ibid, and Sowden v. Sowden, 1 Bro. C. C. 582. 1 Cox, 165. 
(5) 10 Ves.9. (c) 3 P. Will. 212. Deacon v. Smith, 3 Atk. 
323. Att. Gen. v. '’(Norwood, 1 Ves. sen. 540. 



tliiiiiteiit. Tlius where the covenant is to pureha^ 
settle lands 6( inl^eritance in possession,' a purchase of 
leaseholds for lives or years (a), or of a reversion 
will not be deemed a performance. In one case it was . 
said, that a reversion might be purchased with the in- 
tent of settling it, when it fell in (c) ; but the decree 
declared, that the estate not being in possession at the 
time of the purchase, was not to be considered as bought 
in pursuance of the articles. Liinds of borough Eng- 
lish tenure will not go in performance of a covenant to 
purchase lands of inheritance, the course of descent 
being different (^f). If the settlement is to be made 
without impeachment of waste, a purchase of a copy- 
hold estate will not be taken as a performance (e) ; and 
it seems that a purchase of copyholds will not, in ge- 
neral, be a performance unless the covenant be 
couched in general terms applicable cither to copyhold 
or freehold property (5').]] 

S. The second subject of consideration is, the satis- 2 . Satwfiic- 
Jaction of the husband’s* covenant ^r agreement to set- 
tie, or to purchase and settle lands upon his wife in 
jointure, as also of the jointure when settled. 

Satisfaction as distinguished from performance has 
been before stated. The former ari^s upon the act of 
the party in his lifetime to take effect after his death. 

The latter is an inference of law. upon an act of the 
party complete during his life, .as in the instance of a 


(a) 3 P. W. 225. (5) Ibid, and Deacon v. Smith, 3 Atk'. 

323. (c) 3 Atk. 328. (d) Pinnell v. Hallett, Ambl. 

lOd. (c) Ibid. (y) Attorney-General v. Whortvood, 

1 Ves. sen. 541. See 1 Swan, 319. (g) Wilks v. Wilks, 

5 Vin. Ab. 293, pi. 39. See also on the sabjcct of presumed per- 
formance of covenants to purchase and settle lands. Bridges v l^re, 

2 Eq. Ca. Ab. 34. Davys v. Howard, 6 Bro. Pari. Cas. ed. Toml. ^ 
370. ‘ Lewis v. Hill, 1 Ves. sen. 274. Belt’s Suppl. 143. Lcnch 
V. Lench, 10 Ves. 511. Perry v. Phelips, 4 Ves. 108. 17 Ves. 173. 
Gardner t. Townshend, Coop. 301 . 

VOL. r. I. L 
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purchase before mentioned. Satisfaction is an infer- 
ence of intention to be collected upon the party's dis- 
position, as by will, whether he meant by the provisions 
contained in it for his widow to perform his engage- 
ments to her by articles or settlement (a ) ; and that 
depends upon the construction of the will, and the in- 
tent to be collected from that instrument. It is also 


Rule as to 
satisfaction* 


Exceptions 
to it« when 
the* thing 
covenanted 
to be done 
and the siib^ 
sequent pro- 
vision are 
non quadem 
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or when the 
latter is of a 
less amount 
than the for- 


necessary to take into consideration the provision itself, 
and to compare it with that secured, or intended to be 
so, for the wife by the covenant or settlement. 

It is therefore a general rule, that the thing given in 
order to be considered a satisfaction, must be exactly of 
the same nature, and equally certain and beneficial to 
the legatee or devisee, as that in lieu or substitution of 
which it is supposed to be given. This rule, however, 
is only applicable when the testamentary provision is 
not expressed to be a satisfaction j for if it be so de- 
clared, then the widow, without further consideration, 
is put to her election between the two provisions, in the 
same manner as between her dower and other provi- 
sions, a subject which has been considered (Ji) ; and so 
it is when there is no such declaration, but a Court of 
Equity is of opinion that, under all the circumstances, 
the testamentary disj>osition was meant in satisfaction 
of the husband's edVenant or agreement (c). 

With reference, then, to the above rule it follows, 
that if the provisions by the settlement and the will be 
non ejusdem generis, the latter will not be a satisfaction 
of the former. 

Thus, in Broughton v. Errington (d), the husband 
covenanted to settle, within three months after the 
marriage, an annuity of lOOOh, to be issuing out of part 
of his real estates, upon his wife for life, if she were the 


mcr. 


(o) See 1 Swonst. 219. (J) Supra, p. 469, et teq. (c) For 

instances of satisfaction, see " Law of Legacies," toI. ii. chapter 13. 
(rf) 7 Bro. Pari. Ca. 461. 8vo. etl. 
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survivor, for her jointui’e. He afterwards by his will 
devised to her absolutely, a leasehold house, money in 
the funds, plate, linen, furniture, &:c. He also be> 
queathed to her certain real estates which he had 
agreM to sell, also other monies which might be re- 
quired to complete such purchase, all of wh^ch were to 
be so applied, and when the business was concluded, 
he directed the conveyance to be made to his wife’s 
own use, and for her own absolute benefit. The tes- 
tator died without having performed his covenant, leav- 
ing real estates of 8000/. a year. 7'hc net rental of 
the real property devised to the widow was 5501.^ and 
the only stock of which the testator died jiosscssed was 
*20001. East India stock. 'I'he question was, whether 
the above devises were to be considered in satisfaction 
of the testator’s covenant tq settle upon his widow an 
annuity of 1000/. ? The House of Lords^ decided in 
the negative, ill afermance of Lord Bathnrst*s decree ; 
and upon this principle, as it would seem, that the tes- 
tamentary provisions were not of equal annual value 
with the annuity, and that the real estates, and the per- 
sonal property bequeathed, were non ejusdem generis 
with the provision secured by the covenant, the former 
being lands and gross sums, whilft the latter was an 
annuity. 

The last case seems to be an authority to this extent, 
that if Che provisions be non ejusdem generis^ and the 
latter be of larger gross amount than the value of that^ 
{^reed to be settled, or if the testamentary provision be 
irjerior in annual value to what is covenanted to .be 
settled upon the widow, such subsequent devises will 
neither be a total nor a partial satisfaction of the cove- 
nant or agreement. Of the same complexion with the 
last is the prior case of Eastmiod v. Vinke (a). 




2 P. Will. 614, confirmed on appeal to tlie Chancellor, 
rcbert v. Morgan, 1 Atk. 440. 

I, I. ^ 


See 
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There the husband gave a bond to a trustee with a 
condition^ that if he at any time within four months 
settled freehold lands of the annual value of 100/. upon 
his intended wife for life, or if his heirs, executors, &c. 
should within four months after his death pay tb her 
SOOO/., the bond was to be void. , The husband by his 
will devised freehold and copyhold lands to his wife and 
her heirs of the yearly .value of 88/., and died within 
four months after the marriage, without having settled 
upon her lands of the yearly value of 100/. The ques- 
tion was, whether the devise of lands by the will was a 
satisfaction of the condition of the bond ? The copyhold 
lauds could not be so considered ; and as to the free- 
hold it was decided by the Master Of the Rolls that 
they were not to be taken in satisfaction of it ; and for 
these reasons, as it would seem, viz. that if the bond 
were forfeited, then as the obligation became a debt, a 
devise of lands not being ejusdem ^hieris, the latter 
could not be a satisfaction of the former ; on the other 
hand, if the agreement were to* be considered to settle 
lands of the yearly value of 100/., then those devised to 
the widow being of less annual amount than 100/., could 
not foi* that reason be held to go in satisfaction of the 
®*^S®S®*'*®*** settle lands of that full yearly value. 
The husband’s executors, therefore, were ordered to 
pay the arrears of the 100/. a year, and to settle that 
annual sum upon the widow, the Court declarihg, that 
she was not intitled to the 20001 . ; and that the lands 
devised should not be taketl in par/-satisfaction of the 
100/. agreed to be settled as before mentioned. 

The reader will have observed, upon the perusal of 
the above authorities, that a Court of Equity will not 
presume an intention in the husband to satisfy his cove- 
nant or agreement for a jointure npon his wife by his 
testamentaiy disposition in her favour, unless the latter 
be in all respects equally beneficial to her, as her in- 
terest under such covenant or agreement. It is a con- 
sequence therefore, that if the lands stipulated to be 
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settled upon the \^e in jointure be without impeach- be settled 
ment of waste, and those bequeathed to her are without j[^d*t^!wds 
that privilege ; or if the settlement is to be made to her devised ate 
in fee, and the devise is to her for life only, in these '< 
and Ihch like instances the bequests will not be con> Or whm the . 
sidered in satisfaction of her right under the covenant 
or agreement (a). * and the lat- 

The same rules which apply to the performance and ^ 
satisfaction of the husband’s covenants to leave or settle 
parts of his personal estate to or upon his wife, are 
equally applicable when the question, arises upon the 
^rformance or satisfaction of his covenant to settle real 
estates upon her. For further particulars, therefore, 
on this subject, the reader is referred the subsequent 
part of the treatise (6), where the interest of the widow 
in her husband’s personal estate is considered ; and I 
shall conclude this section with an instance where it 
appeared upon*thb fair construction of the* husband’s 
will, that he actually intended his widow to have, not 
only the provision made by their (ni^rriage articles, but 
also the testamentary provision which he had given to 
her. 

Thus, in Prime v. Stebbing (c), the husband cove- instance of 
nanted in marriage articles, that the lands settled upon apparent in- 
his wife were of the yearly value of 1600/. above all in- wldo^ * ** 
cumbrances. He then made his will in this manner, abould have 
“ I do Hereby ratify and confirm my marriage articles ; 
and I do also give td my wife all my lands \n A B for the lands de- 
life.” The lands in jointihre were deficient in value, 
and the question was, whether the lands devised were 
not a satisfaction of such deficiency ? Lord Hardmcke 
observed, that the husband could not intend to devise 
those lands as a satisfaction for what the wife was, in 
strictness of law, intitled tb under the articles, but that 


(o) See Alleyn v, Alleyn, 2 Vea. aen. 38. 
aeddon 3, 4. (c) 2 Vea. aen, 409. 


(i) Chap. 14, 
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, he clearly meant them as an accumulated bounty, and 
that it was the same as if he had repeated every iota in 
the articles, and had declared that every clause in them 
should be performed, and then ^ded, I also give her 
such lands. 

We shall now proceed to consider, 

V. The widow’s interest in her estate settled in 
jointure, and the incidents, privileges, and powers be- 
longing to it. Her alienation with her husband, either 
absolutely, or as a security for his debts, and what will 
be a bar or forfeiture of her jointure. 

1. We shall for the present presuine the interest 
which the wife takes in her jointure to be for lilb 
only ^< 7 ). And .as the two interests^of a dowress and 
such a jointress bear a near resemblance, the reader is 
referred to the fourth section of the last chapter, where 
he will find the interest of tenant in dower in her 
estate, and the incidents and powers belonging to it are 
considered. 

Jointress in- Like tenant in dower the jointress is intitled to era- 
cmblemcnts. blcments, which wiireither pass by her will, or belong 
to her executor or administrator ; but in the following 
respect they differ, viz. the jointress will not be intitled 
to the emblements upon the lands at her husband’s 
death, because a jointure is not, as dower is, a con- 
tinuation of the husband’s estate (b'). 

May grant As incident to her estate for life, the jointress may 
grant leases for years, or a lease for her own life of the 
^settled estate. And when«the jointure is of a manor, 
regrant as she is dbmina pro tempore she may regrant copy- 
Gopyholds, holds according to the custom (c). 


(m) The widow’s alienation to the prejudice of her issue of lands 
settled upon her ex provUione viri, will be considered in -duster xii. 
(A) Fisher v. Forbes, !) Vin. Abr. 373, pi. 82. Also see the' last 
chapter, sect. 4, p. 426. (c) See same diapter and section, 

p. 423. 
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The interest which the jointress has in the settled and redeem 

lands, enables her in like manner, as a dowress, to re- iwcum- 
, . . 1 . , nrances. 

deem incumbrances made pnor to the commencement 

of her title, and to diold the estate until she be reim-' 

bursad. The proportion of her contribution with the 

owner of the inheritance, in respect of charges affecting 

her estate in jointure, is mentioned in the chapter and 

page referred to in the note (a). 

With respect to incumbrances, it is to be observed is liable 
that the jointress claiming her estate under her hus- 
band, takes it subject to all charges, to which it was fccting the 
liable in his hands at the time the settlement was made, 
and it is presumed that he cannot make a jointure upon ment. 
his wife so as to give her title a precedency. 

If, therefore, he be tenant in tail of cither a legal or 
trust estate, and make a mortgage of it, or acknow- 
ledge a judgment or stat;ptc,*and then levy a fine, and 
settle a jointure f>f the lands upon his wife, she will 
hold the property subject to those charges, because the 
estate tail was changed* into a hasp fee by the line, and 
barred the issue in tail, and that fee when acquired, 
although determinable upon a failure of such issue, 
strengthened the incumbrances, and let them in upon 
that inheritance according to tlv^ir natures ; so that 
they having a legal pnority to the claim of the widow, 
she consequently can only take her jointure subject to 
those demands, and which she, is intitled to redeem, as 
before is mentioned ( 6 ). 

With respect to the wife's title to interest upon the interest 
arrears of her jointure, that subject has been already «po“ arreors 
discussed (c). jointure. 

The law so far protects the interest of the jointress. Jointress not' 

obliged to 
discover deed 
of jointure 
till her title 

(a) Chap, ix, p. 372. See^also 2 Ventr. 343. Carpenter v. be confirmed. 
Carpenter, 1 Vem. 4>40. (d) Goddard v. Complin, 1 Chan. 

Ca. 1 19. (c) Supra, p. 457, and see 3 Bro. C. C. 493. Forrest 

2. 3 Atk. 579. 
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that she will not be obliged to discover the contents 
the deed under which her estate in jointure is secured, 
until her title be actually confirmed by decree ; so that 
the mere qffer of confirmation will not be sufficient to 
obtain either such discovery, or the production 4>f the 
instrument. 

Thus in Leech v. Trollop (o). Lord Hardwicke said, 
he did not take it to be the practice of the Court of 
Chancery, that upon an ojjhr to confirm a widow’s join- 
ture, the plaintiff was intitled to have the discovery by 
the answer upon that ofier, but by the decree ; ** for 
suppose,” said hfs Lordship, ** that the plaintiff claimed 
to be tenant in tail, and offered to confirm the jointure 
upon^ discovery of the deed, and died, his issue in tail 
would not be bound by that offer ;‘the act must, there- 
fore, hejirst done, and not the discovery had by the 
answer upon that offer.” 

Wife’s fine 2. The daw allows to the wife dus’ing the marriage 

will pass her power either to pass and bar the whole interest in 
interest 111 1 ... 

jointure. the lands settled upon her m jointure for her life, or to 
cliarge them in favour of her husband, by concurring 
with him in a fine. If the conveyance in which she 
concurs be absolute, the following distinction must be 
attended to in regard to the consequences of the trans- 
Differenoe to action. If the jointure have been made before the 

TO when** and she joip in such a fine, she will have ex- 

the jointure tiiiguishcd her interest in the lauds in jointure, and 

precluded from her title to dower in the residue 
when afi<r ‘ of her husband’s freehold estates ; because that tide was 
^marriugc. barred by the jointure, and the latter was extinguished 
by the fine; she cannot, therefore, claim either of 
them (fr). But if the jointure had been made after the 
marriage, and the wife joined in such a fine, although 


(a) 2 Ves. sen. 6C2. See also 1 Ves. jun. 76 ; and Towers v. 
Davys, 1 Vem. 479. Petre v. Petre, 3 Aik. 511. Senhouse t. 
Earl^ 2 Ves. sen. 450. (6) Co. Litt. 36 5. 
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she would be barred of her jointure* she might never- 
theless claim her dower out of the other freehold lands 
of her husband ; for the estate in jointure being in this 
case but a conditional bar of dower,' viz. upon the wife's 
consenting to it after her husband’s death, as it before 
appears (a), she may, notwithstanding the fine, disagree 
to the jointure, and elect to take her dowerl^^). 

For the same reasons, if the transaction operated 
merely as a* charge upon the ^tate in jointure for the 
husband’s benefit, and the settlement were made htjbre 
the marriage, by which the widow was deprived of her 
election between jointure and dower, she v^ould be in- 
*titled to have the lands exonerated out of her husband’s 
assets, as it has been before shown (cj. But if the join- 
ture had been made ajter the marriage, then she might 
evade the incumbrance, by waiving such settlement and 
electing to take her do^er (?/). 

But although •the concurrence of a jointtess in a fine 
will in general bar all her right and interest in and out prejudice 
of the settled estate (e% yet it njay not have that effect 
in equity, for if it appeared to have been the intention 
of the husband and wife that her jointure or interest in 
the lands should not be affected by the fine, then as 
against him, and also against the con usee, if he had 
notice of such intention, the wife’s jointure or interest 
will not in equity be prejudiced by such fine. As in- 
stances of these two points — , 

A jointure was settled upon a woman issuing out of 
some houses in London, which were burnt down ; she 
joined her husband in a fine of them to create a long 
term for raising money to rebuild them : and it was 
adjudged that she should have her jointure out of the 
reserved rent of the houses, and that the fine did not 


(a) See supra, sect. I, p. 468. (5) Dyer, 358 b. 1 Bulstr. 

1 73 . 1 Leon. 285. (c) See dbap. 4. (d) Vide supra, 

p. 415, et seq. (e) Pre. Ch. 333. 
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Bar. 

Fine by hus- 
band alone 
with pro- 
clamations 
may bar 
wire's join- 
turCj 


but no act of 
wife in pais 
during mar- 
riage ivill 
have that 
effect. 


affect it(d). The Court there held, that as the fine 
was levied for a particular purpose, viz. to raise the 
term, it should enure to none else j and that the rent 
should not be subject to the husband's debts or charges 
since the jointure was made (b). 

And in Solly v. Wltitjield (c')y the wife's jointure was 
an annuity of 501. issuing out of particular lands. She 
and her husband levied a fine of those lands to a mort- 
gagee, who had notice 9 f the annuity, it being excepted 
in the mortgage. The Court decreed that the annuity 
was not extinguished by the fine, because it appeared 
that it was not the intention of the parties to destroy it. 

3. As to what will be a bar of the wife's jointure^ 
besides her extinguishment of it by fine or recovery ; if 
the husband alone levy a fine with proclamations of the 
settled lands, and the widow do not within five years 
after his death enter upon'^them, and proceed to avoid 
the fine in t^e manner mentioned in a preceding chap- 
ter (d), she will be barred of her jointure. But the 
wife being disabled during the Coverture to relinquish 
or part with any interest in real estate, except by fine 
or recovery, (as it has been shewn) she cannot by any 
act in pais prejudice or bar herself of her title to her 
jointure : if, then, th.e jointure be secured by a bond, 
and she cancel or deliver it up (c), or otherwise than 
by fine or recovery, attempt to release or convey her 


(a) Bread w Bread, 1 Vera. 213. 2 Ch. Ca. 99. 16), ante, p. 
155. (6) 1 Sldn. 238. (c) Rep. Temp. Finch. 277. See 

also Naylor v. Baldwin, 1 Chan. Rep. 130, 8vo. ed. Cotton v. Cot- 
ton. ibi^ v<d. 2. p. 138. On this subject see also ante, chap. 4, sect. 3. 
The mips therelaiddown as to the effect of a fine of the wife’s estate 
levied to the purpose of confirming a mortgage, are equally appli- 
cable to a fine of jointure lands. See 1 Bligh, 1 26, and Hill v. 
Bishop of Bristol, 2 Dick. 526. As to the effect of a fine, levied for 
a particular purpose, on the wife’s ri^t to dow«r, see poet, chap. 11, 

sect. 3. (d) Supra, p. 64. (e) Beard v. Nutthall, 1 

Vern. 427. 
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jointure in her husband’s lands, such methods will be 
ineffectual for the purpose (a). 

4. When the jointure of the widow is for life, and it Forfeiture, 
is not made without impeachment of waste, if she com- xnlful, 
mit waste, that will be a forfeiture of her estate, for it ®5 
is inconsistent with the nature of her interest, and 
ruinous to the owner of the inheritance. And it also 
seems, that she is equally answerable for permissive 
waste since the statutes of Marlbridge, 52 Henry the 
third, chap. 23, and of Glocester, Gth Edward the first, 
chap. 5, as appears from what has been said upon this 
subject in the last chapter (5). 

* If the jointress aliene the estate by a common law By aliena- 
conveyance for a longer period than* the term of her 
own life, that also will be a forfeiture. Suppose her, 
then, to grant a lease with livery for the life of the 
lessee ; by such act she exposes herself to the loss of 
her jointure. jSoaalso if she accept a fine swr conusance By accept- 
de droit come ceo^ &c. ; or if she confess an action ® 

brought by a stranger* for the recovery of the inherit- or cunfession 
ance, such acceptance and admission will incur a for- action, 
feiture of her jointure (c). 

But the wife’s elopement, and living in adultery with Not by 
another man, will not be a forfeiture of her jointure, 
whether such provision be made by a complete deed, or 
be executory only, as by articles ; in which latter in- 
stance^ as it has been before observed, she may, not- 
withstanding such misconduct, compel a performance 
of them in a Court of Equity ; because there is no la\^ 
which deprives her of her jointure for the* commission 
of that Clime (d)* 

With respect to forfeiture arising from the miscon- 

duct of the husband, none of his acts can prejudice her band's felony 

or treasmi. 


(<i) Hob. 225. (5) Stqtra, p. 419. (c) Stqnra, p. 423 ; 

and see chap. xiL sect. 2. (jl) Sidney v. Sidn^, 3 P. WilL, 

269. Blount Winter, 3 P. W. 276, ed. by Cox. Seagrave ▼. 
Seagrave,*13 Ves. 439. 
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right to her jointure, for he can only forfeit that in- 
terest which belongs to him ; so that neither his felony 
nor treason will affect her title to the property in set- 
tlement (a)« 

The widow’s power over her estate in jointure by 
alienation, so as to prejudice her issue, is the subject of 
the twelfth chapter, to which the reader is referred. 


(a) Co. Litt. 37 a; and see stat. 54 Geo. 3, c. 145. 



CHAPTER XI. 


HOW DOWER MAY BE PREVENTED OR BARRED 

BY OTHER MODES THAN JOINTURES. 

Having in the preceding chapter fully entered into 
the considerations of jointures^ the usual methods by 
which dower is prevented from arising, we shall pro- 
ceed to consider by what other modos that title may 
not only be prevented, but barred and forfeited. This 

will be attempted in the following sections : — 

• • 

I. Hy limitations in purchase deeds, 

II. Tty assignment of terms Jbr years in trust for 
the purchaser. ^ 

III. By bavs effected by husband and* wife after 
marriage^ viz, 

1. By husband *and U'ife jjaintlyy and the effect 
qfhis covenant that his •wife shall join him in 
levying a fine. 

By the husband singly, 

3. By the xvife singly duriztg the marriage ; and 

4. By her after marriage : — under which head 
will be considered the w\fe*s acceptance qf a 
collateral satifactioia under her htisband*s 
will. 


I. As to the limitations in purchase dedds in order 
to prevent the title of dower. 

Many are the devices which have been invented for 
the purpose of barring dower ; and, with the exception 
after hientioned, none have been found to answer the 
end proposed without being attended in other respects 
with hazard and inconvenience, as will appear in the 
sequel. . 

The fKrst limitation contrived to bar dower was ** to 


Limitatioiia 
in purcfaaae- 
deeds to pre- 
vent denver 
considered. 


1. By ere- 
atiiig s joint- 
tenancy. 
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the purchaser and his trustee and Iheir heirs ; but as 
to the estate of the trustee and his heirs in trust for the 
purchaser and his heirs.” The effect of that limitation 
was to vest a kgaljoinUtenancy in fee in the husband 
and his trustee, with the beneficial interest of the trus- 
tee’s share in the purchaser. It has been before shown, 
that the widow of a joint-tenjant is not intitled to 
dower (^a ') ; so that whilst that estate continued, no 
title to dower could urise ; but this hazard attended 
the limitation, that if the husband survived his trustee, 
by which event <he would become solely seised of the 
legal inheritance, the right of dower would have irn- 
mcdiately attached to that seisin. This method, there- 
fore, -to exclude dower was defectivel 

The improvement grafted upon that limitation, and 
suggested by the skill and ingenuity of conveyancers, 
was as follows, viz. ** to the purchaser and his trustee, 
and the heirs of the trustee, in trust lor the purchaser j” 
or ** to the trustee and his heirs, in trust for the pur- 
ehaser and his heirc.” In the first case the joint- 
tenancy is continued, but the risk of letting in dower, 
if the husband were the survivor, is guarded against by 
vesting the legal inheritance in the trustee, and which 
observation is equally applicable to the second instance ; 
so that the husband being seised of the trust of the in- 
heritance only during the marriage, to which species 
of interest a right of dower does not attach, as has 
been before noticed (6), these improved limitations ad- 
vanced one step farther towards the maturing a clause 
which might with safety be used in conveyances to 
purchasers, in order to exclude dower ; but as to the 
first, so to the two succeeding limitations, serious ob- 
jectioiis arose. The trustee might die without an heir, 
and then the estate would escheat to the crown. Or 
suppose the trustee to leave an heir, that person might 


(a) SuprOt p. 366. 


(i) Supra, p. 364. 
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be a minoFf a married woman, or a lunatic, &c. in which 
cases it might be difficult, and it would be exj^ensive 
to procure from such person the proper conveyance of 
the legal fee-simple. Independently of these incon- 
veniences, if the trustee made a will sufficient to pass 
his freehold property, it might be so uncertainly framed 
as to render a suit in Chancery indispensabfe to settle 
the question, whether the trust-estate did not also pass 
with his own property, which ipight be so devised as to 
make a fine or recovery, or even an act of parliament, 
necessary to procure a conveyance of .the legal inherit- 
ance. The objections, therefore, to the adoption of 
these limitations, were such as to induce a perseverance 
in the attempt l!o frame a more eligible limitation in 
these cases. The vesting of the legal fee in a trustee 
was abandoned for the above 1‘casoiis, and resort was 
had to'tlie doctrine of {powers anil the statute of uses. 

The object nojv was to give to the purchaser full do- 
minion ovet' the legal inheritance, and at the same 
time to defeat his wifb*s title to^ dower. In order to 3. By »p- 
effect this purpose a limitation was framed thus : ** to 
such uses as the purchaser shall appoint, and until ap- powers, 
poiiitment, to the use of himself and his heirs ;** or in 
this manner, “ to the use of the purchaser for life, and 
after his death, to such uses as he shall appoint ; and 
for want of appointment to theetse of hisr right heirs.** 

The principle upon which thgse limitations were con- 
sidered a sufficient security against dower, was the pur- 
chaser's liberty, by executing his power, to defeat not 
only the fee of which he was actually seised, deter- 
minable by his appointment, but also, as it was sup- 
posed, 'his widow’s right to endowment, which com- 
menced with that seisin ; for since the appointee claims 
the same priority as if he had been actually named in 
the purchase-deed, his title was supposed to over-reach 
the husband’s seisin, and, as it was conceived, all rights 
and inci 4 ents annexed to it. But this effect of the 
appointident, so far as relates to dower, has been 
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doubted; because that title having once attached, it 
was supposed that the law would continue the right, 
and not suflfer the husband by his own act to defeat it ; 
also that it was not in his power to displace the title 
which, not he, but the law created ; and that such a 
power and appointment did not resemble a condition 
annexed to* the gift of an estate to the husband in fee 
(where the entry of the donor for a breach of the con- 
dition, by revesting in hiip his original estate, necessarily 
defeats abinitioi^e husband’s seisin, with all its incidents, 
as it has been before observed (a) ), but that the case was 
more analogous to the supersession or determination of 
his estate ; where, although his interest ceases, still the* 
right (o dower continues ; instances* of which have 
been given in a prior chapter (6). In addition to this 
uncertainty as to the effect, of the limitation, it was 
attended with danger, for if tlje power were destroyed 
(to which it 'is liable, by any act of the«purchaser) there 
could be no question upon the right of his widow ta 
endowment. This fopa, therefore, gave place to the 
two forms of limitations now in practice, which are 
** to such uses as the purchaser shall by deed, &c. ap- 
point, and in default of appointment to the use of him- 
self for life without igipeachment of waste, and from 
and after the determination of that estate in his life- 
time by forfeiture or otherwise, to the use of a trustee 
and his heirs, or his executors and administrators, 
during the purchaser’s life in trust for him for life ; 
and from and after the determination of the estate so 
limited in use to the trustee and his heirs, or his exe- 
cutors and administrators, during the purchaser’s life. 


(a) Stqtra, p. 38. (6) Supra, p. 39, and see Cox t. Chamber- 

lain, 4 Ves. 637, and Wilde v. Fort, 4 Taunt. 337— -345 ; sed vide 
the dicta of Heath, J. in Care v. Holfbrd, 3 Ves. 657, and of Lord 
Eldon in Maundrell v. Maundrell, 10 Ves. 263—266. It has since 
been decided that the appointment defieats the wife's titk of dower, 
Ray V. Fung, cited ante, p. 366. ^ 
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to the use of the purchaser his heirs and assigns for 
ever.” The other form is, ** to such uses as the pur- 
chaser shall by deed or will appoint ; and for want of 
appointment to the use of a trustee his heirs and assigns, 
or executors and administrators, during the life of the 
purchaser, in trust for him, and subject thereto, to the 
use of the purchaser his heirs and assigns (u)!” 

The legal eflfects of these two forms of limitations Their 
are these : — In the first of theijfi, the husband is seised 
of a remainder in fee expectant upon his own life ; the 
union of whicl\ two estates, and the /consequent seisin 
of the inheritance, is prevented by the interposed free- 
hold pur autre vie in the trustee ; so that the husband 
is not actually SO seised of the legal fee as to give a 
right to dower, as it has been before shown (5). In 
the second form of limitation, the husband takes only 
a trust estate for his life,* the legal freehold pur autre 
vie being vestod hi the trustee, with remainder to the 
use of the purchaser in fee. The trust estate for life 
and the legal remainder in fee,* being non gusdem 
generiSt cannot unite so as to vest the actual seisin of 
the inheritance in the husband, upon which a title to 
dower can attach ; but in this, as well as in the other 
form of limitation, he has complete dominion over the 
inheritance, and he is secured against all the inconve- 
niences before mentioned to attend the preceding limi- 
tations /tamed so as to prevent dower ; and upon his 
death the legal estate of inheritance, if not disposed of, 
will descend to his heir. 

II. On the necessity of the assignment of outstand- 
ing terms to a trustee for the purchaser, in order to 
prevent the widow’s title to dower. 


(a) The latter is the lioiitation now in general use, with some 
slight variations, as to which see Park on Dower, p. 83, et seq. 
Sugden on Powers, p. 195, note, (5) Supra, p. 360. For 

the form of ji otmveyanoe to uses to bar dower, see Append. No. 10, 
Vol. ii. 

VOL. 1. 
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No distinc- 
tion in equity 
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terms as- 
signed and 
not assigned 
to attend the 
inheritance. 


Principle 
upon which 
widow is 
aided in 
equity 
against an 
heir or de- 


In a former chapter at was noticed that a widow was 
intitled to have an outstanding satisfied term removed 
out of her way by the aid of a Court of Equity, as 
against an heir or devisee, and that, if the term were 
not satisfied, she might redeem it and hold the estate 
until she was repaid the money she disbursed beyond ■ 
her contributive share, and the consideration of her 
equity against a purchaser of the estate from her hus- 
band was postponed for consideration to this section (a). 
It will appear in the sequel, that the wife’s equity is 
the same against .the purchaser who neglects to secure 
himself against it by procuring an assignment of the 
term for his own benefit. 

The reader will observe that therd is no distinction 
in equity between a satisfied term outstanding and not 
expressly assigned to attend the freehold and inherit- 
ance, and a term so assigned,; for although at law all 
terms arc considered as terms in gross, so as that at law 
every existing term, without regard to the object for 
which it was creatcc^ prevents' a dowress from having 
any legal benefit from her recovery in dower, whilst it 
continues, yet in equity the purpose for which the 
term was created and subsisting is regarded. When, 
therefore, the trust or purpose is satisfied, the owner- 
ship of the term belongs in equity to the owner of the 
freehold and inheritance, whether it be declared by 
the original conveyance to attend the inheritance or not. 
The trustee holds the term for the benefit of the pro- 
prietor of the fee, it is considered a part of the inhe- 
ritance, yet not merged, but so attendant upon the fee 
as to follow and accompany it, and every right and in- 
terest growing out of it either by opei'ation of law^ or 
by the - agreement of the parties. When, therefore, 
dower arises, the term in a proportion is just as much 
attendant upon that interest growing out of the inhe- 


(a) Supra, p. 372. 
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rkancc during the husband*s life. It is upon, this 
principle that the heir, although he can avail himself 
of the term at law, is not permitted in equity to defeat 
by it the widow’s claim to dower, for she having a 
certain quantity of interest in the inheritance, a Court 
of Equity considers her to have a correspondent interest 
in the term. Such is the widow’s equity gainst the 
husband’s heir or devisee {a). 

The next inquiry is, concenyng the widow’s equity 
in this respect against a purchaser of the estate from 
her husband, where there is such a tei;}n. 

If the husband be the only party to the conveyance And the 
nothing passes but the estate that he had, i, e. an estate 
of freehold and inheritance subject tb dower. .The ^ 

same principle, therefore, which intitles the widow to ® 

relief against the heir, applies to the case of a purr 
chaser, who stands precisely* in the husband’s place. 

Such, then, is ^ie» purchaser’s title in regilrd to the 
freehold ; and the circumstance of an outstanding term 
does not improve that title j for, such a tenn accom- 
panies the freehold and ' inheritance in the mode and 
manner in which it was attendant upon the same, be-‘ 

Jbre the inheritance was conveyed. 'Fhe term being 
a mere accessary, the operation of the conveyance of 
the freehold upon it is purely derivative and conse- 
quential ; and it is impossible that a greater interest 
can be incidentaUy acquired ^under the term than 
directly in the freehold. Hence upon principle as well 
as authority it may be considered as a general rule : — ■ 


That if a purchaser merely take a conveyance of the. So that if he 
freehold and inheritance, and there being an outstand- 
ing satisfied term, he permits it to continue m statu anoe of thie ■ 
quo during the vendor’s life, his (the vendor’s) widow, 
as incident to her title to dower in the freehbld prior will he dow- 


to the purchase, and her equitable interest in the term. 


able notwith- 
standing the 
term. 


(a) 7 Ves. 677, 578. 
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will be intitlcd to the assistance of a Court of Equity 
against such a purchaser, to prevent him setting it up at 
law in bar of her dower, or to the decree of that Court,, 
for an assignment of her dower (o). 

Since, then, the widow’s interest in a term in respect 
of her right to dower, prior to the commencement of 
the purchaser’s title, intitles her .to a precedency to 
his claim under his purchase, it is obvious that his pro> 
curing an assignment of the term to a person in trust 
for him> cannot upon principle give to him any further 
advantage over the widow’s right than, he was intitled 
to previously to such assignment ; yet it is firmly settled, 
that if he take an assignment of the term, it will protect 
him against the widow’s title (b'). ‘ The only solid 
ground for giving such an effect to the assignment is, 
the danger of shaking titles by denying that effect to 
an established mode of securing purchasers against the 
claims of dower (r). 

’I'he purchaser will be equally protected although he 
, have notice at the time of the assignment of the widow’s 
title to dower. In this respect the widow is less pro- 
tected than otlier incumbrancers ; for the operation of 
an assignment in protecting subsequent against prior 
interests, depends ujron the purchaser obtaining it bond 
without notice of the title against which he sets it 
up ; so that if the jfurchaser be .affected with notice 
when he takes the assignment, it will be of no service 
, to him as against prior incumbrancers. In order to 
illustrate this : suppose a mortgage to be made of the 
inheritance of' an estate, that was subject to a prior 
mortgage, but of %vhich the second mortgagee has no 


(rt) See Mauiidrcll v. MaundrcU, 7 Vcs. 5G7- 10 Ves. 246. S. C. 

(A) 2 Atk. 2U9. Lady Radnor v. Vonderbendy,* Show. Park Ca. 
69. S. C. 1 Vern. 179 — 356. 2 Freem. 211. Prec. in. Ch. 65. 
2 Ch. Ca. 1 72. Swannock v. Lifford, Co. Litt. 208, a. Amb. 6. 
2 Atk. 208. See the form of such an assignment)^ in Append. 
No. I I . vol. ii. (c) See the three cases last reforr^ to. 
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notice^ if he procure an assignment to a trusted for 
himself of a term satisfied, or a term not satisfied ac- 
cording to the later cases, he may protect himself 
against the first mortgage (o). But if he had notice of 
the first mortgage before payment of his purchase 
money, the assignment would afford him no protection, 
nor obtain for him any preference. . In prinoiple, there 
is no distinction between the above cases and that of’ 
dower, nevertheless, the authorities have determined 
that notice ,by the purchaser at the time he took the 
assignment, that the vendor’s widow had a title to 
dower, shall not preclude his defeating by it such 
fitle (*/>). There being no rational principle for a 
distinction between the two cases, the authorities were 
founded upon the practice of conveyancci's, and the 
general inconvenience which w'ould have been felt by 
disturbing titles founded upon such practice. Lord 
Eldorit in Maundrdl v. MaundrcU{c\ cmicludcd his 
judgment upon this subject, in the following words : 

** Upon the whole hmean not to say, for it is im- 
possible to say with confidence, ^lerc is any great dif- 
ference in principle upon the case of the dowress, that 
she stands as an owner of the inheritance contradi- 
stinguished from every other owner, so that notice of 
the title which will protect every other interest in the 
inheritance, shall not protect h^r ; yet nothing shall 
protect aher but the circumstance that the purchaser 
has omitted to take an assignment of the term to be 
attendant upon the inheritance in that very transaction^ 
though the term has, in a prior transaction, been de? 
dared attendant upon the inheritance ; hwtLord Hard- 
wiclce, in the case of Staannock v. Lifford^ takes the 
House of Lords to have so decided, upon the ground. 


(a) Willoughby r. Willoughby, 1 Term jRcp. 763. (A) Radnor 

V. Vander^ndy, and . Swannock v. Lifford, before referred to. 

(o) IOVe/ 272 . 


' 533 
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that in those very circuinstances, and that precise case, 
the Court is bound, not by a principle upon which it 
can well reason, but by a practice of conveyancers found 
too inveterate, and that to that length it will go, and 
not farther.” 


A iWQrtgagee 
i» iiititled to 
the same 
protection 
by the same 
means. 


A mortgagee is a purchaser within this privilege ; if, 
therefore; he procure the assignment of an outstanding 
satisfied term, it will protect his' security from the 
dower of the mortgagor’s widow (n). 

I shall conclude this*" section with a quotation from 


Riilcintliesc Lord HardwicJce*s judgment, in Hill v. Adams, re- 
downliy ported in Atkins (^), under those names, but in 
Lord Hard- Ambler (c), by the name of Swannock v. Lifford: 
wivke. ,, Since the case of Radnor v. Vanderhendy, it is a 

settled rule of the Court, that if a purchaser take in a 
term precedent to the right of dower, whether it be a 
satisfied teiTn, or money “^paid for it, it is a bar to the 
wife’s dower j but if the mortgage /subsist at the hus- 
band’s death, his widow may redeem and intitle herself 
to dower ; or if the husband pay oflP the mortgage and 
take an assignment of the term to attend the inherit- 
ance, and die seised, his widow will also be intitlcd to 


tlowor j blit that if a purchaser come in after the mort- 
gage is paid ofij and the death of the husband, and 
take an assignment of the term, sueh assignment will 
prevent dower (rf),” 

A term I)c- [In a late case (e) the husband was seised in fee 
the to three terms of years vested in a trustee to 

wife, an ' attend the inheritance : the trustee dying, the terms 
became vested in the wife (who was his sister) as his 
defeat her administratrix. The husband became bankrupt, and 
his assignees having contracted to sell the estate, filed 
a bill to compel the purchaser to perform the contract. 


(«) Wynn v. Williams, 5 Ves. 130. (4) 2 Atk. 209. 

(c) P. 6. S. C. Co. Litt. 208, note 1 . (d) alao 1 Mad. 

615, G17, 618. (e) Mole v. Smith, 4th April,, 1822. Re- 

ported in a previous stage of the cause, 1 Jac. aud Walfk 665. 
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aiid, praying that the bankrupt and his wife might 
assign the terms in trust for the purchaser. The ques- 
tions were, whether they could be compelled to assign, 
and whether the purchaser was bound to accept a title 
depending on the terms only as a protection against 
dower. During the progress of the suit, but after a 
decree for a reference of the title, and an inquiry as to 
the right to dower, the husband died. The Lord 
Chancellor decided in favour of the plaintiffs : he con- 
sidered that if the husband had himself sold the estate 
he might have called upon his trustee to assign the 
terms to a trustee for the purchaser ? his assignees had 
the same right as himself, and the widow could not 
stand in a better situation, because^ the ordinary had 
granted administration of the trustee^s cffectS'*to her, 
when he might have granted it to another person. 

If the term be assigned .after the death of the hus- 
band, it seems to be o^en to doubt whctjier the effect 
will be to bar the wife’s right to dower. The passage 
quoted above from Z^ord IIard'wicke*s judgment in 
Hill V. Adams y if taken litei^lly, imports that an 
assignment after the husband’s death would be suf- 
ficient ; but it has been suggested (a), that a word 


A purclioser 
bound to 
accept a title 
protected 
from dower 
by a term. 


Effect of 
assignment 
of terms 
after the 
husband’s 
death. 


has been omitted by a typographical error, and that 
it should be read thus ; ** if ^ purchaser comes in 
after the mortgage is paid oil; and before the death of 
the husband, and takes an alignment of the term, 
that will prevent dower.” There seems to be great 
reason for this supposition : the alteration makes thp 
language more correct, and renders the passage con- 
sistent with the report of the same case, in iV/r. Butler^s 
notes to Co. Litt., according to which the observations 
of Lord Hardwiclee apply throughout to the case of a 
purchase carried into effect during the husband’s life. 
In Wynn v. Williams (A), where the assignment was 


(a) Set Mr. Coventry’s note to Powell on Mortgages, vd. 1, 
p. 486. / (6) 5 Vcs. 134. 
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subsequent to the husband’s death, it was held that the 
widow’s right was defeated ; but the point does not 
appear to have been particularly adverted to, and the 
case was involved in some specialties. In Mole v. 
Smith the decision was subsequent to the husband’s 
death, but the suit had been commenced, and a decree 
made in his lifetime. A modem writer of distinguished 
learning, considers that the assignment in order to bar 
dower, must be completed during the coverture (n), 
and this opinion seems *to be most consistent with the 
principle established by the case of Maundrell v. Maun^ 
drelL It is clear from that decision as well as from 
Swannock v. Lifford, that if the term be not assigned 
at the Iiusband’s death, the widow is.intitled to claim 
her dower as against the purchaser ; if so, she has then 
a preferable right to the benefit of the term, and sup- 
posing the purchaser to have nj^tice, it would seem to 
follow that lhat right could ftot be displaced by the 
voluntary act of the trustee in assigning!]] 

III. With respect to bars of dower by husband and 
wife jointly, or singly^ after the marriage : 

1. What acts by them jointly will have the above 
effect. 

It has been shown, that a jointress may absolutely 
or partially convey or'incumber her estate in jointure, 
by concurring with her husband in a fine or recovery (^). 
The same rule prevails* in respect of her inchoate right 
to dower, although at one time her power to do so was 
doubted. 

If, there^re, the husband and wife came in as 
vouchees in a common recovery, the voucher of the 
wife will extinguish her title to dower. 

So also if the husband sell his estate and he and 
his wife join in levying a fine stir conusance de droit 
come ceo, &c. it will bar her right to dower ; for there 


(<i) Prestoa on Abstracts, vol. 3, p. 380. 


(6) 1^ p. 520. 
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could be no other reason for her concurrence in the 
above acts, than to destroy such right, since she had 
no other interest in the property; and the methods 
adopted for the purpose were sufficient (a). 

If, however, the fine be levied, or the recovery be Except le- 
suffered for a particular purpose, as to raise a term of 
years, or to create a charge upon the estate, the .opera- partial, pur- 
tion of the fine at law, as well as in equity, will be re- 
stneted to that partial object. not declared. 

Suppose, then, the husband and wife to grant a rent 
out of the dowable estate by a fine, or to make a lease 
of it by the same mode, rendering a rcht to the husband 
and his heirs ; the effect of the fine will only be to 
suspend the title, to dower during the continuance of 
such charge or lease (6) ; hence appears the neXsessity 
of declaring, that the use, subject to the incumbrance, 
shall enure to prevent dower .in the usual manner ; be- 
cause in the case suppostM, the use, in the {absence of a 
contrary dcclai^ation, results to the husband in fee, in 
consequence of which, Jic becoming seised again of the 
inheritance, the right to dower *immcdiately attaches 
upon it. 

[^If the declaration of the uses of the fine imports a Effect of fine 
grant of the fee, the wife*s right to dower is absolutely 
barred at law ; but if the fine was levied only to confirm controlled 
a mortgage, and no further purpose be expressed, it “ equity, 
seems that its effect will in equily be confined to that 
purpose, and that the wife will continue dowable sub- 
ject to the mortgage. The languj^e'of Lord Redes-* 
dahy in Jackson v. Innes, implies that the^ effect of a 
fine levied by a wife having a title of dower, will in 
equity be controlled by the intention, in the same 
manner as that of a fine in which ^hc wife joins, either 
because the estate belongs to her, or because, shd has a 


(a) Plowd. 504 — 515. 10 Rep. 49 d. ToaGlut.46. (6) Lam- 

pet’s case, Rep. 49, b. 
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chaise by way of jointure (a), and several early cases 
recognize tliis principle (b'). It follows from this prin- 
ciple, that if the deed indicates a purpose beyond that 
of creating the charge, and shows an intention that the 
right of dower was to be entirely relinquished, the wife 
will be barred, in the same manner as when she joins in 
a mortgage of her own estates, or of her jointure 
estate (c). In these cases there ia still room for doubt 
as to what expressions in' a mortgage deed will be con- 
sidered sufficient to dedotc an ulterior purpose beyond 
that of making a security (d).~] 

Hut if the husband declare, by a sitbsequent deed, 
the uses of the hne to At a, purchaser, it may be asked, 
will A be intitled to the estate discharged of dower ? 
1 am hot aware that this point has been decided, but it 
is conceived that, upon principle supported also by the 
opinions and practice of conveyancers, such a declara- 
tion will not defeat the title *to dow^r which attached 
itself to the seisin acquired by the resulting use ; be- 
cause the operation of the fine •is to give effect to the 
passing of the estate under and in point of interest 
from the date of the deed. The fine is the basis upon 
which the subsequent deed of declaration is founded, 
and the deed is the instrument creating the uses and 
estates, from the execution of which is to be computed 
the beneficial interests limited by it \ and it is presumed 
that the law will not permit the doctrine of re^ition in 
such a case, i, e. it will not consider the persons claiming 
'under the deed declaring the uses to take in the same 
manner, and with the like effect, as if the uses had 


(a) r Bljgh. 126. (6) Dolin. t. Coltman, 1 Vem. 294. 

Danby’s case, 2 Eq. Ca. Ab. 385, cited Prec. in Ch. 34. Naylor v. 
Baldwin, 1 Ch. Rep. 130. See also Jackson v. Parker, AmbL 687. 
(c) Ante chap. 10. sec. 5. Cliap. 4, sec. 3. (d) See a dis- 

cuarion of a question of this kind in Mr. Coventry’s note to Powell 
on Mortgages, vol. 2, p. 679. 
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been limited to them when the fine was levied; since 
that fiction would be destructive to bond ^de titles, 
attaching by law and by contract, to the seisin and 
ownership of the husband, acquired by the use which 
resulted to him after the fine was levied (a). 

If the uses of a fine or recovery be declared by the 
husband ahney before it be levied or suffered, and he declare the 
and his wife join in the fine or recovery, her dower ^ dfino 
,will be extinct ; for that was the necessary consequence recovery, 
of her concurring in those ac^s, and the revival of her which is af- 
right to dower was prevented by the^declaration of the icviLi^or 
uses, whieh, although done by the husband alone, was suffered by 
Nevertheless binding upon his wife, and therefore ex- 
eluded a resulting use to him, whieh, as it h^ been Iwund and 
shown, would have intitlcd her to dower. In fact the 
wife, by joining in the fine or recovery, consented to 
the uses previously declared of it by her husband ; the 
fine or recovery,, and the instrument leading the uses 
of it, being considered as one and the same trans- 
action (Jf). • 

By the lex lociy the wife may destroy her title to en- Dower bar- 
dowment by other methods than by fine or recovery. 
Accordingly, by the custom of the city of iondon, a band and 
bargain and sale acknowledged Ijcfore the Lord Mayor, ^nve^n^ 
or the Recorder and one Alderman (the wife being founded on 
separately examined), and proqlaimed and enrolled in 
the Hustings Court, will bar dower (c). So also a re- 
covery by writ of right in the same Court, will have 
the like effect (d). 


(a) But see ante p. 141, and Swanton v. Raven, cited tiicrc, 
frtmi wliich it appears that a subsequent declaration of by the 
husband alone, wiH, unless the wife dissents, bind Uhr, even os to 
her own estate. 

(i) Haverington's case, Ow. 6. Beckwith’s case, 2 Rep. 57, a. 
ante p. 141 . (c) Hughes’ writs. Stat. 34 and 33 Heo. 8. 

c. 22 . (d) Lusher v. Banbong, Dy. 290, pi. 61 . Bedewith’s 

case, 2 Rep. 57 6. 
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In the preceding observations, the compUtion of the 
fine or recovery by the husband and wife, was assumed : 
if, however, the husband die before the essential cere- 
monies be begun or finished, the widow may secure her 
dower by refusing to concur in the proceedings. Thus 
in Hody v. hunn (a), the husband, upon sale of his 
estate, covenanted that he and his wife would levy a 
fine, as of a future term. The husband died before 
the term, and the purchaser sought relief in equity 
i^inst the widow’s do<\rer ; but it was adjudged, not- 
withstanding she had received a part of the purchase- 
money, that the ‘purchaser could not be relieved, be- 
cause it was a maxim that a married woman could not 
be bound or barred of her right without a fine, and 
none such had been levied in the present instance. 

This introduces a subject upon which a diversity of 
opinions exists ; viz. as to* the effect of the husband’s 
covenant or agreement that his wife shall join with him 
in levying a fine, and whether a Court *of Equity will 
compel a specific performance of such a covenant or 
agreement. In order to arrive at any conclusion upon 
this subject, it is necessary to consider the authorities. 

In Hall V. Hardy (6), an award was made by arbi- 
trators, ordering the husband to procure his wife to 
levy a fine ; and Sir Joseph Jelcyll decreed to that 
effect, and said, ** That there had been a hundred pre- 
cedents, where, if the husband for a valuable con- 
sidcnition covenanted that his wife should join with 
him in a fine, the Court had decreed the husband to 
do it, for tlMt he had uYidertaken so to do, and must 
lie by it if he did not perform it.” 

In Barrington v. Homijc), a similar decree was 
pronounced by Lord Covopet' ; and the reason assigned 
was, because the husband had taken upon himself, for 


(fl) l IloU. Abr. 375, pi. 20. (6) 3 P. WiU. 187. 

Abr. 547, pi. 35. 2 Eq, Ca. Ab. 17. pi. 7. 
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a valtmhle consideration, to procure his wife to concur 
in a fine, upon the credit of which covenant the pur> 
chaser paid the money. 

Withers v. Pinchard (a), was a case in which the 
husband, for himself and wife, agreed to sell an estate, 
half of which belonged to her : the estate hSd been 
settled to uses, with a power of revocation in the hus- 
band and wife, with the coni^nt of the trustees. The 
wife, in her answer, declared /which was affirmed by 
her husband), that she never consented to the sale ; 
and both of tljein stated their belief that the trustees 
would not consent to a revocation of the uses. The 
Chancellor decreed a specific performance, and that 
the husband sKouId convey and procure all •proper 
])artics to convey, as the Master directed, if the parties 
differed about the conveyance (/->). 

And in Morris v. Stephenson (e), husband and wife 
being seised ofi freehold and copyhold estates to the use 
of the wife for life, remainder to the use of the husband 


(a) Cited 7 Vcs. jun. 475. 

(d) It appears from the pleadings^ as stated in the Register’s 
Book^ that one undivided moiety had* been settled to the use of 
the husband for life, with remainder to the wife for life. Math re- 
mainder to trustees to sell and divi4e the produce amongst the 
children of the marriage, -with a power for the husband and wife 
to revoke the uses with the privity And approbation of the trustees. 
The Bill was filed by the purchaser against the husband and udfe^ 
the decree declared that the agrcqpient ought to be specifically 
performed, and referred it to the Master to settle a conveyance ; 
and^it was ordered that the defendant should procure his wife 
and such of the parties as the Master should think fit to join in 
the conveyance; and upon the execution of the conveyance, the 
plaintiff was to pay the purchase-money to the defendflUit. The 
defendant was ordered to pay the costs. Reg. Lib. B. 1794, fo. 647- 
Unless there were other circumstances in the case, it is difficult to 
account for this decree : the effect of it was to render the husband 
liable to jurocess of contempt in case the trustees should not happen 
to approve of the sale. 

(c) 7^68. jun. 474. 
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for life, with remainder to such uses as they or the sur- 
vivor should appoint, by deed dated the 18th of June, 
1799, revoked the old, and appointed new uses ; the 
husband covenanting for himself and wife, with her con- 
sent, that both of them should within a month surrender 
the copyholds to Stephenson and his partners, upon 
trust to sell, and to pay a debt owing by him to them, 
and to apply the surplus ^cording to the appointment 
of himself and wife. This deed was executed by the 
wife : a sale was made, and a bill, filed by the wifh, to 
set it aside, on t^e ground of fraud, was dismissed. 
Upon another bill, filed by ^ and against the hus- 
band and wife, for a specific . performance, they, by 
answer,,insisted upon the old ground lof fraud, but of 
which there was no proof ; and the Master of the Rolls 
decreed that the husband should specifically perform 
the covenant, and procure* his^ wife to join in a sur- 
render (a), • i* ^ 

It is presumed that the above authorities are suf- 
ficient to establish th^ general 'proposition, that the 
husband is bound in equity to perfonn his covenant, 
founded upon a valuable consideration, to procure his 
wife to join with him in a fine or other conveyance. 


(a) It appears bj the Register’s Book, that Stephenson and his 
partners hod sold the estate^ to Seaman and Kerrison, wko joined 
with them as co-plaintiiTs, stating that they were willing to complete 
their purchase on having a good title made. Tlie decree dedared 
tliat the covenant contained in the deed of June 1799, on the part 
of Morris, ought to be specifically performed. The defendant 
Morris was ordered to surrender the premises to Seaman and Kerri- 
son and their heirs, or otherwise as Stephenson and his partners 
should direct in pursuance of the trusts of the deed, and to procure 
bis wife t<{^join in the surrenders of the copyhold premises, and to 
surrender all hsr estate and interest therein, pursuant to his covenant. 
The plaintifib Stephenson and his partners were to retain out of the 
purchase-money, their debt and costs, and in the next place to pay 
thereout the costs of Morris and his wife and her next fnend, and 
to apply the surplus (if any) pursuant to the deed of Jbne 1799. 
Reg. Lib. B. 1801, fo. 1035. • 
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The case of Preston v. Wmey (o), which has been 
considered as contrary to the principle of the above 
authorities, appears, fi'om the report, to have been 
decided upon the ground of fraud : and Daniel v. 
Adams (b^, another of those cases, appears to be one 
in which neither the husband nor his wife could be 
bound ; for there the authority given to an agent, was 
to sell certain lands, by public auction ; . but he, mis* 
taking his power, sold them by jjrivate contract. 

The only case with which 1 am acquainted, that 
appears to militate against the four fir^t before referred 
to upon this subject, is Otread v. Round (c). There 
the husband and wife, for a valuable consideration, by 
lease and releasef conveyed the wife's 'lands in fqp, aud 
the husband covenanted that she should levi/ a Jine of 
them to the use of the purchaser. The wife after- 
wards refused to do so,} upon which the purchaser 
filed a bill for specific performance of tile covenant. 
The husband, by answer, admitted the covenant, and 
said that he was ready *to levy a^ne, but that his wj/c 
refused to join with him, and that he could not persuade 
her to do so. And Lord Cowper^ who decided the 
before mentioned case of Barrington v. Horn^ ob- 
served, that it was a tender point to compel the hus- 
band, by a decree, to procure his wife to levy a fine, 
although there had been some precedents in the Court 
for it } and that it was a great, breach upon the wisdom 
of the law, which secured her lands from being aliened 
by her husband without her, free consent, to lay a 
necessity upon her to part with her lands, or otherwise 
to be the cause of her husband's lying in prison all his 
days } and his lordship declared, that he did not in 
that case think it proper to decree a specific perfcgrmance 
of the covenant, but that the husband must refund the 
purchase-money which he had received, with costs. 


(a) Pre. €h. 76. (d) AmbL495. i(«) 4 Vin. Abr. 203, ^.4. 
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From the tenor of the 'above judgment, it may be 
inferred that Lord Cozoper did not mean to deny that 
the husband was in general liable to perform in specie 
his own voluntary engagement that his wife should levy . 
a fine, but that the particular circumstances of that case 
ibrmed an exception ; especially as the parties could be 
placed in'the same situation as they were previously to 
the transaction. These qircumstances are happily enu- 
merated by Sir . WilUaip Grants in his allusion to the 
case in that of Morris v. Stephenson, before referred 
to. “ The husband,** said he, ** doea not allege that 
he is unable to procure his wife to join ; he does not 
offer to pay the debt ; and it is impossible for him to 
put the plaintiff in the same situatibn as if the deed 
never had been executed ; for they would in 1799 have 
had an execution against him, if he had not redeemed 
himself by giving this security. It is unnecessary, 
therefore, to discuss Lord Cowpev^a pjasoning, this case 
being so extremely dissimilar to that, this differing in 
all its circumstances. . The defendant there stated ab- 
solute inability to perform, and offered to put the other 
party in the same situation as if the agreement had 
never taken place.** In reference to Lord Cowper^a 
observations upon the hardsliip of throwing the hus- 
band into prison, or imposing necessity upon the wife 
to comply with her ^husband*8 request, his Honour 
added, ** That there are many other ways in which a 
wife would be under compulsion, and yet it would be 
quite impossible to abstain from enforcing the demand 
against the husband : the effect would have been just 
the same (in the case before him) if she had originally 
refused; the creditor would have thrown her husband 
into prison, and there would have been the same ne- 
cessity upon her. If, therefore, there be any thing in 
that reasoning, in the instance of a voluntary sale by 
the. husband, it would not, perhaps, hold, where the 
object is to redeem himself from the demand'of a cre- 
ditor having that power over him.** " 
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I am aware that in Emery v. Wase (tf), hard Eldon 
expressed doubts upon the Court*s exercising its power 
to compel the husband to procure the concurrence of 
his wife in enabling him to perfoim his covenants and 
engagements on her behalf, but his Lordship pi-o- 
nounced no decision upon the point ; and if the autho- 
rities first before referred to be considered of •weight, it 
is presumed that they have established the general pro- 
position before stated. The principle does not appear 
harsh or unsound : the husband ought to know the 
state of his wife’s mind before he enters into such stipu- 
lations j and with the exception when it appears that 
die wife will not concur, and the husband can replace 
the purchaser in* the same situation as4ie was preyiously 
to the transaction, it may probably be considered, that 
the Court will decree a specific performance by the 
husband of his covenant j;haf his wife shall concur with 
him in levying ^a fine (b'). 


(fl) 8 V'es. jun, 3 14. 

(6 ) The question whether a Court of Kquity will enforce against 
an husband a specific performance of an agreement that his wife 
shall levy a fine, has been the subject of much dilFerence of opinion. 
Upon principle there are strong o!>jections to tlie jurisdiction* A 
Court of Equity does not, in general, decree that a party shall spe- 
cifically perform his agreement, unless it be one which he is legally 
competent to x>crforni himself, or unless it can be perfonued by 
others wliose concurrence he has by law a right to require. Thus if 
a man agrees to sell an estate which does not belong to liiin, of if si^ 
tenant for life agrees to sell the inheritance, a specific performance 
will not be decreed, but the purchaser will be ISft to recover 
damages at law. Crop v. Norton, 2 Atk. 74- ISee Harnett v. 
Yielding, 2 Sch. and Lef. 519. LcKrd Kedesdalc has stated the 
doctrine on this subject to be, that when a person undertakes to 
do a thing which he can himself do, or has the means o£ making 
others do, the Court compels him to do it, or procure h to be done, 
unless the circun^ances of the case make it highly unreasonable to 
do so.” 2 Sch. and Lcf. 166. The husband has not by law the 
means of making his wife concur in a fine ; he has by law no mOTfi 
power over iier estate, than a tenant for life has over the estate of 
, the remaigderman* The argument that a man who contracts to sell 
VOL« I. X 3tf 
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The extent of the wife^s powers to dispose of real 
and personal estates as a feme sole, under her husband’s 


the estate of his wife ought previously to ascertain whether she is 
willing to join, applies equally to the case of one who contracts to 
sell the estafe of a third person^ and may be in either case a ground 
for giving damages against him at law, or for compelling him to 
place the other party in the situation in which he was previously 
to the contract. But upon the question whether a specific perform- 
ance of such contracts shall l)e decreed, the only distinction between 
the two cases is, tlia^ in the former he may have greater influence 
over the person whose concurrence is necessary, and that there may, 
therefore. Be a greater probability of his being able to complete hia 
agreement. It must^ however, be a matter of uncertainty whether 
his influence will be sufficient, and the mere probability that he may 
be able to procure her assent can scarcely be deemed a ground for 
decreeing absolutely that he shall do so. It may be doubted also 
whether it is a wise exercise of the discretion of a Court of Equity, 
to make a decree which in effect dechires, that a husband ought to 
employ his influence over his wife, to indiicc^hci* to part with her 
property for his benefit. 

In Morris v. Stephcnsoiv the judgment of the Master of the Rolls 
was, in a great measure, founded upon tlie circumstance that the 
husband did not allege himself to be unable to procure his wife’s 
assent. But if after a decree for a specific pcrfornuiiicc of such an 
agreement, it should appear that the husband was in fact unable to 
prevail njioii his wife to concur, it could not be contended at this 
day that he should be condemned to perpetual imprisonment. See 
5 Ves. 848. Even in cases where, according to the general practice, 
the husband is liable to process of contempt for the defaults of his 
wife, he is excused, upon shewing that it is not in his power to 
influence her. Liloyd v. Basnet, 1 Dick. 143. Barry v. Cane, 3 
Madd. 472. Hence if the wife persists in refusing, the consequence 
is that the decree becomes merely nugatory, 

Indcpendeiltly of these considerations, there is groat reason for 
contending, that a person entering into a contract of this description 
with a husband is not entitled to the aid of equity to enforce it, so 
far as it^depends upon the wife’s assent. The policy of the law,’* 
says the Lor^ Chancellor, is, that a wife is not to part with her 
property but by her own spontaneous and free irill. If this was 
perfectly res inlegra, I should hesitate long, before I should say, the 
husband is to be understood to have gained her consent, and the 
presumption is to be made, that he obtained it before the bai^in, 
to avoid all the fraud, that may be afterwards practised to procure 
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agreement, will be considered in those parts of this 
work which treat upon property given or settled to her 

?— 

it. I should have hesitated long in following up that presumption, 
rather than the principle of the policy of the law; for if a man 
chooses to contract for the estate of a married woman, ^or an estate 
subject to dower, he knows the property is hers altogether, or to a 
given extent. The purchaser is bopnd to regard the policy of the 
law ; and what right has he to complain, if she who according to law 
cannot part with her property but by her own free will, expressed 
at the time of that act of record, takes advantage of the locus ptvni- 
ientiue, and why is he not to take his chance df damages against the 
tusband?’'8 Vcs. 614. 

When a contract of such a nature is entered into, it cannot be 
understood as an abWutc engagement that th6 wife shall be obliged 
to join, whether she bo willing or reluctant ; for such a contract 
would be contrary to the policy of the law, which reejuires that her 
consent shall be freely given. purchaser is aware that the 

matter depends upon the pleasure of the wife : he contracts only for • 
the chance of her ^eesoption. Can he then call on a Court of Kcpiiiy 
to exert its powers for the purpose of indirectly controulling the 
freedom of her choice ? • 

Some of the cases seem to have proccetlod partly upon the fact of 
the wife having herself been a party to, or having assented to the 
agreement, or upon a presunipti<»n that she had assented. But if it 
be law that the agreement of a feme covert is void, it is difficult to 
find any principle upon which her assent or dissent at the time of 
the contract could vary the case. See S Ves. 5 Hi- 2 Jac. and Walk. 
424. 

It must be admitted, however, that tlfferc are many cases in favour 
of the sjlfecific performance of such agreements. See, besides the 
references in the text. Berry v. Wade. Finch. 180. X^oux v, Glcus. 
Toth. 92. Rust v. Whittle, ibid. 94. Griffin v. Taylor, ibid. lOfi? 
Wheeler v. Newton, 2 Eq. Ca. Ab. 44. pi. 6. Free. Cli. 16. Baker 
V. Child, 2 Vern. 61. Clark v. Greenhill, 1 Dick. 91. But it may 
be observed, with respect to most of these cases, that they were 
decided at a period, when the Courts exercised a much greater 
latitude than at present in questions of this kind. Thus it would 
seem, from the language of the reporter^ that in some instances the 
decrees were made against the wife personally. Barty v. Herendcn, 
Toth. 93. Sands v. Tomlinson, ibid. In one case it w’as decreed that 
a man should compel hi§ wife, and another man*s tvj/e, to levy a fine. 
Rust V. Whittle, «b. sup. In another, a father was decreed to per- 
^ N N 2 
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separate use, and of^her powers of disposition over the 
same. 


form an agreement for procuring his son to join in a conveyance- 
Anon. 2 Ch. Ca- 53. And in one case it is said to have been held, 
that if a feme covert agrees with her husband to levy a fine, she 
shall after his death be compelled to perform the agreement. Baker 
V* Child, tiA. svp» Since the limits of the jurisdiction of Equity in 
the specific performance of agreements, and the-rules as to the dis- 
abilities of coverture, have bfeen more clearly settled, these early 
cases cannot now be received as authorities, without some quali- 
fications. ' c 

The case of Otread v. Bound (cited supra J is a strong authority 
against the interference of equity to compel the performance of the 
husband’s agreement 4hat his wife shall levy a*fine. The question 
was shortly afterwards raised in Bryan v, Woolley, 1 Bro. Pari. 
Cos. Toml. p. 184?. It does not appear from- the report in Brown 
upon what ground the case was decided, but in Lord Harcourt's 
note the result of it is stated thus : ^iNo agreement of the husband 
to part with thfi wife's inheritance shall bind the^wife, or be carried 
into execution,” 4? Vin, Ab. r>7. pi. 19. 1 Madd. 7. n. Gilbert lays 
it down, that if a purchaser files a bill against the husband and w'ifc 
for a specific execution of the agreement, and the wife upon private 
examination consents, the Court will decree it. He adds : ** But 
<imcre whether the Court will decree it if the Bill be preferred 
against the husband only ; because if the* C’ourt should compel the 
husband, the husband would compel the wife who is under his 
j)Owcr, and the wife ought not by law to convey by means of any 
compulsion from her husband,” Lex PrcBt. 24.5. 

lo these authorities may Imj added the observations of several 
modern judges strongly disapproving of the old doctrine on this 
subject. See Dauicl v. Adams, and Emery v. Wasc, cited supra, 
^\lld 8 Ves. 848. JDavis v. Jones, 1 New. Rep. 269. Howell v. 
George, I Madd. 1. Martin v. Mitchell, 2 Jac. and Walk. 425. In 
(•ootU V. Jackson, 16 V'es. 367> the point was noticed by the Lord 
( 'hancellor as still doubtful. 

If the contract is not decreed to be performed, the purchaser may 
according to circumstances be left to recover damages at law, or the 
Court mUy rescind the contract, imposing on the husband such 
terms as may reasonable. See 1 Sch. and Lef. 168. Thus in 
Otread v. Bound, the husband was decreed to repay the pur<diase 
money. 

In Sedgwick v. Haigravc, 2 Ves. sen. 56. Belt's Sttpp. 270, a 



prevented or barred. 


549 


Sect. S .3 


Having considered how the widow’s title to dower 
may be defeated or extinguished by her and her hus- 
band’s joint acts, as .'also by the eiFect of his covenant 
that she should concur in a fine, the next subject pro- 
posed to be treated upon, was 

What acts of the husband singly will defeat his 
wife’s right to dower. 

The treason, or petit treason^ of the husband, of 
which he is attainted, was a forfeiture of his wife’s title 
to dower at common law ; and* the rule was the same 
when he was attainted of felony by outlawiy or other- 
wise (a). This rule being considered too severe, upon 
the principle that the innocent ought not to be punished 
for the guilty, it* was enacted by statute 1 Edward VI. 
c. 12, section I 7 , that the attainder, conviction, or out- 
lawry, for any treason, petit treason, murder, or felony 
whatsoever, committed Jiy the husband, should not* 
operate as a forf^turc of his wife’s dowef. With re- 
spect to treasons and petit treasons, that tict was re- 
pealed by another stafute of thg 5th and 6th of the 
same king’s reign (5) ; and so the law remains at pre- 
sent, with the exception of some modem treasons, 
made by jiarticular statutes, relating to the coin of the 


sum of money had been paid to the husband as a compensation for 
the reliu^uishment of his wife's interest in an estate. On their re- 
fusing to convey, a bill was filed agonist them. TIic Master of the 
Rolls observed that he could not make a personal decree against th<^ 
Avife, and he feared that a bare decree for the husband to convey and 
procure the wife to join might not answer the ends of justice. He, 
therefore, decreed in the alternative, tliat the husband should 
execute proper assurances and procure his wife to join, and that if 
he did not, he should refund the money and jiay the costs of the 
suit. • 

In cases, where the wife has only a partial interest in the estate, os 
jointure or dower, the purchaser might be allowed to take such title 
as the husband can give, deducting from the purchase money a com- 
{lensation for the wife’s claims. 

(a) Fits? Nat. Brev. 150. 1. Perk. sect. 308 — 387. Co. Litt. 41. 
(5) Chapt 1 1 , sect. 13. 
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realm, which expressly save to the wife her title to 
dower («). And it is conceiyed, that notwithstanding 
the exception in the statute of the fifty-fourth year of 
the reign of the late king(/>»), the widow’s right to 
dower will not be forfeited or escheated by her hus- 
band's attainder for any other felony ; the intention of 
the act being to remove, not to extend the legal cor- 
ruption of hlood of the olifendcr. The wife, therefore, 
being intitled to dower under the above two statutes of 
Edward the sixth, notwithstanding her husband’s at- 
tainder for any less offence than treason or petit treason, 
it is presumed, that although he be convicted of murder, 
&c. yet his widow will be inlitled to her ‘dower (c). 

It is observable, that even after the* attainder of the 
husband for treason, bis widow would have been intitled 
to dower if the acts of the 7th of Anne, and the 17th 
of George the second (</),* haj^ been permitted to con- 
tinue ; but both of them were rcpealid ,so far as it was 
provided that after the death of the late Pretender and 
his sons, no attainder, for treasoh should extend to the 
disinheriting of any hoir, nor to the prejudice of any 
person other than the offender himself (e). 

Attainder is the effeet of the judgment pronounced 
upon the culprit, and .not of his conviction^ If, there- 
fore, he die before judgment, there will neither be a 
corruption of blood, nor a forfeiture or escheat of the 
lands ; so that the widow’s title to dower remains un- 
injured (./■). 

As the wife’s dower ^is a continuation of her hus- 
band’s estate, a title which she derives from him, and 
in respect of his seisin, it seems that the effect of his 
attainder for treason, or petit treason, will estop his* 


(a) 5 Kliz. c. 1 1, sect. 4. 18 Eliz. c. 1, sect. 2. 8 and 9 Will. 

III. c. 26, sect. 7, and 15 Geo. II. c. 28, sect. 4. (6) Chap- 

145. (r) See Co. Litt. 392 4. (d) Chap. 39. * (c) 39 

Geo. III. c. 93. (/) Co. Litt. 390 4. 391. 
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widow from claiming dower, not only of all lands which 
he was seised of at the time of the attainder, but of 
those ^80 which he had disposed of after the marriage, 
and before such attainder ; because the estoppel is 
equally conclusive with respect to the estate aliened, as 
to that of which the husband was seised at the period 
of his attainder ; for in each instance the widow must 
derive her title from her husban^l. a pei'son whom the 
law, under such circumstances, disables from commu* 
nicating any right or title. Tlic case will be the same 
as to all those lands, although the husband obtain a 
pardon ; the widow’s title to dower will still bo de- 
Tcctive, for the effects of the attainder in regard to titles 
to be made to •or out of lands which the husband was 
seised of previously to the pardon, remain the same as 
if such pardon had not been gi'anted (//). 

Accordingly, in Mayne*^ case (J>\ Maync being 
seised of lauds iq fee, married, and made a feoffuient in 
fee to a stranger ; he afterwards committed treason, 
was convicted, obtained a charter of pardon, and died. 
His widow claimed dower against the fcofifee ; but the 
Court of Exchequer decided against the claim, Man- 
U'ood, Chief Baron, expressing himself thus : “ By 
reason of this attainder, dower cannot iiccruc to the 
wife ; for her title begins by the intermarriage, and 
ought to continue and be consummated by the death of 
the husband ; which cannot be in this case, for the at- 
tainder of the husband has intcrru^ited it, as in the in- 
stance of an elopement ; and this attainder is an unf- 
versal estoppel, which does ndt run in privity only be- 
tween the wife and him to whom the escheat belongs, 

* but every stranger may bar her of her dower by reason 
thereof; for by the attainder of the husband, his wife is 
disabled to demand dower, as well as to demand his 
inheritance and he cited Gate’s case (c), a resolution 


(rt) S&f supra, pp. 4C. (A) 1 Leon. 3, pi. 7- 

V. Wisejnan, Dy. 110 A. Co. Litt. 41 a. 
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of all the justices of England ; and a^ded, that the 
charter of p<ardon did not help the matter, since the 
same extended but to the life of the offender, and did 
not remove the attainder, by which the vidow was 
barred to demand dower during its continuance. 

But this doctrine must be confined to lands of which 
the husband was seised prior to the period of the grant 
of the pardon j because from the time of the pardon, 
the husband in a legal sdUse becomes a new man ; he 
may purchase lands, and hold and enjoy them j they 
will descend to his heir at his death, and consequently 
his wife’s title to*dower will attach to tTiem, as in the 
ordinary ctiscs before detailed (a). 

PerMns lays dpwu the law upon this subject as fol- 
lows ; ** If, after attainder, the husband purchase a 
chailer of pardon, now of all such estates of inheritance 
whereof her husband is seised after the purchase of his 
pardon, which inheritance the* issue tjiat by possibility 
he might have by his wife, might by possibility inherit 
by the common law, she shall have dower. For not- 
withstanding she was*liis wife at the time of the at- 
tainder, yet the issue which the husband might have 
had by her after the purchase of his charter of pardon 
arc inheritable (5).” 
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If the attainder be reversed for error, either by the 
hut>baiid or his heir, in such cases the widow^s title to 
dower will revive, since the cause of her estoppel, being 
removed, and the interest of her husband restoi*ed to 
the same state in which it was before the judgment pro- 
nounced against him, all the consequences of that judg- 
ment must fall with it (c). And if Parliament think 
proper to reverse the attainder, the eflfect upon the 
widow’s title to dower will be the same (r/). 

1 he husband may also bar his wife’s title to dower 
by levying a line with proclamations of the dowable 


(«) Co. Liitt. 392. Perk. sect. 387- (c)' Aleuvirs 

case, 1 3 Co. 19. filww. 039. (//) 4 Black. Com. 392 
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estate, for if she do not exert her claim within ^ve 
years aflier his death when she became discovert, her 
right will be destroyed (a ) ; for during the marriage 
her right'was saved by the act of the 4th of Henry the 
seventh, chap. @4 ; but when the coverture was dis- 
solved by her husband’s death, then her title to endow- 
ment was consummated, and no impediment occurred 
to her exertion of it, under which circumstances the 
bar by the statute commenced from that period. But 
if the wife be a minor at her* husband’s death, br in 
prison, or out of the country, or insane, when the fine 
was levied by tfie husband alone, her right is saved by 
the statute till such disabilities be removed, from which 
periods the widcrw will have five years to prosecute her 
claim (6). 

So also if it happen that the widow has no right to 
dower at her husband’s ^'Bceftse, or cannot enforce that 
right when shc^h^is it, she will still be proCbctcd within 
another of the savings of the abqve statute. The fol- 
lowing is an instance of this exception 

A, being seised of lands in fee, married, and levied 
a fine of them with proclamations. He was aftemards 
indicted and outlawed for high treason, and died. The 
attainder was reversed by A's h^irs, but not till after 
Jive years had elapsed from his death. His widow 
claimed dower after the reversal pf the attainder. The 
question was, whether’ she was not barred, since more 
than five years had expired before her claim ? But it 
was resolved that she was intitled tb dower, notwith- 
Standing the fine with proclamations, ^because in respect 
of the husband’s attainder for treason she had no right 
to dower at the time of the death of her husband, for 
she could not at or after that period bring or p];osecute 


(fl) 2 Rep. 93. 10 Rep. 99. 13 Rep. 20. Dyer, 224. 2 Roll. 

Rep. G9, 40i§ ; and Plowd. contra is not law. (fi) Vide supra, 

p. 61- # 
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an action to recover her dower according to the direc- 
tion and saving of the act ; but it was further resolved, 
that she was aided by the saving in the same statute, 
which preserves to all persons, not parties to the fine, 
** such actions,' right, claim, and interest in or to the 
lands, &c. as should ^rst grow, remain, descend, or 
come to them c^'ter the fine was ingrossed and pro- 
clamations made, by force of any gift in tail, or by any 
other cause or matter had and made before the fine was 
levied, so that they take*their actions, and jonrsMc their 
right and title according to the law within jears 
next after such action, right, claim, title, or interest to 
them accrued^ descended, fallen, or come, &c.” Now 
in tliis^ case the action and right of dower accrued to 
the wife after the reversal of the attainder, by reason 
of a title of record before the fine, by reason' of the 
seisin in fee, and the mhrri|ge before the fine was 
levied, accoitiing to the meaning and intention of the 
saving in the statute. The widow, therefore, having 
exerted her claim to, dower within five years fi’om the 
reversal of the attainder, was held not to be barred by 
the fine and proclamations of her right to endow- 
ment (<i). 

The above statute o/ Henry the seventh requires the 
claim to be pursued by action or entry within Jive years, 
&c. If then a writ of. dower be brought by the widow 
within five years from the death of her husband, but 
she docs not pursue it till after the five years have ex- 
pired, she will be barred, for the mere bringing of the 
writ is not 'a pursuing of her claim or title within the 
intention of the statute (&). 

[[The wife’s right to dower may also be barred by 
iionclaijn on a fine levied after her husband’s death (c). 


(«) ^klonvill’s case, 13 Ucp. 1 9 A. Moore, (J39. (A) 3 Leon. 

r>0, ami FiUliiigli’s ciisc, ibid. 221. (f) See Prcslon on Con- 
veyancing, vol. I, ]». 229. , 
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In Txoisfs case, the husband had aliened to one for 
life, with remainder to another in fee. After the hus- 
band’s death, the remainderman levied a fine, and five 
years elapsed. It is said to have been held that the 
wife was barred (a) \ but it appears to be doubtful 
whether the case was in fact decided (6). And in 
Rowe V. Poxoer (c), in the House of Lords, it was held 
that a fine levied by a remainderman did not operate 
by nonclaim. It seems, therefore, that the wife’s right 
will not be barred, unless tMfe fine be levied by the 
teni^pt of the freehold in possession : though there is 
some difference of opinion upon this point (^00 

It has been shown in tlie consideration of the neces- Husband’s 
sity of the continuance of the husband’s seisin^ to the of 

period of his death, to iiititlc his widow to dower, that Estates ae- 
with respect to copyhold or customary estates his power feats free 
over them, notwithstanding ’the marriage, is more ex- ® “ ' 
tensive and complete than over his freehold property ; 
and that in general, when there is no custom to the 
contrary, seisin of the* former at^his death is necessary 
to intitle his widow to freebench (c). This being so, if 
he, as he may, dispose of his copyhold estates during 
the coverture, the disposition will defeat his widow’s 
right to freebench, unless there ]}e a particular custom 
that she may avoid the alienation ; and she will be 
equally barred, although her hysband died before the 
admittance of the surrenderee ; because he being in- Although he 
titled to be admitted, when tliat act is completed, the die before 
admittance has relation to the time of the surrender,* tancl^irf*tho 
which defeats all the intermetliate acts of* the surren- surrenderee, 
deror, and all customary interests derived out of his 
estate (^ ). 


(a) Shep. Touch. 28. (A) 1 New. Rep. 37. Hob. 265. 

(c) 1 New. Rep. J . See Carhaxnpton v. Carhampton^ Irish T. R. 
.'>67. See Preston Conv. voL p. 226. 229. Park on 

Dower, p. 3. Gilbert's Uses, by Sugden, 122, note. (e) Supra^ 
p. 374- # if) Benson v. Scott, Garth. 276. .3 Lev. 385, S. C. 
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[Chap. 11. 

So also the acceptance by the husband of a feoffinent 
in fee of copyhold lands, which he held as tenant ^rom 
the lord of the manor, will defeat the widow’s right to 
freebench, because by the feoffment the copyhold tenure 
became extinct. 

Thus in Lashmer v. Avery (a) the custom of the 
manor was found to be that if a copyholder in fee died 
seised, his widow should hold th6 estate during her life 
Jis freebench. The lord* of the manor enfeoffed the 
husband, a tenant of the*tnanor, in fee, who died seised. 
Question, whether the feoffee*s widow was intitled to 
freebench? And it was determined in the neganve. 
The reason must have been, that by the feoffment the 
copyholds were not only severed from* the manor but 
the tenure extinguished^ for the Court said, ** that if 
the lord had enfeoffed a stranger of the land, the 
custom would have subsisted, a^d the estate would have 
remained copyhold,” consequently thp widow's title to 
freebench would have continued. That opinion was 
established by a subsequent decis^ion in Waldue v. Bert- 
let (li ) ; there the custom of the manor was found to 
be, that copyholds were demisable for three lives in 
succession, and that if any copyholder died seised leav- 
ing a widow, she should enjoy the lands during her 
widowhood. The lord of the manor granted a custom- 
ary tenement by copy to the husband for life, and 
afterwards conveyed the manor to B absolutely, who 
conveyed the freehold and inheritance of the husband’s 
tenement for a valuable consideration to C Und others, 
and their Heirs, during the life of the husband, re- 
mainder to his, the husband’s then wife, for life, with 
remainder to the husband in fee. After this, the wife 

ft 

sim; also 1 Tern Rep. 600. 2 Term Rep. 580. And the hushnnd’s 
nj^eoment to dispose of bis copyhold estates will in equity defeat the 
wife’s right to freebench, ante, p. 358. („) Cro. Jac. 126. 

(i) Cro. Jnc. 5/.i. Hob. 181, S. C. bv the names oflHoward v, 
Tartle \ 
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died, and her husband married again and died seised, 
and his second wife entered under the title of her 


widow’s estate ; and the question was, whether her entry 
was lawful against the heir of the alienee in fee of her 
husband ? And it was decided in her favour ; the Court 
observing, that the customary estate of the husband 
continued as it was during his life, and was neither ex- 
tinguished nor altered by the purchase of the fee simple, 
which during his life was tested in other persons ; 
whence it was a natural consequence, that all customaiy 
incidents to such a customary estate remained, one of 
whic^ was the widow's title to freeb^nch, that was an 
excrescence, which by the custom and the law arose of 
itself out of thalh estate ; that the severance of the free- 
hold from the manor did not destroy the custom as to 
the widow, and that notwithstanding the remainder in 
fee was in the husband, which he granted away, still 
he continued and^ died a copyholder, the Jord’s act in 
making the severance not being permitted by the law 


to prejudice the copyhelder’s estate. 

Upon the same principle, if husband under the 
authority of the custom (a) demise his copyhold lands, 
in which his wife is intitled to freebench, the lease will 
be good against such her right j for the lessee’s title by 
the custom is at the least equal to that of the widow. 


Husband’s 
leases war- 
ranted by 
the custom . 
will defeat 
frecbcuch. 


Gilberty Ch. B., is of opinion, that if a rent were re- And if a rent 
served ^pon such a lease (the custom intitling the were reserved 
widow to freebench of the lanU only) the widow would would n^t be 


* intitled to it 


except by 
custom. 


(a) If the lease be not warranted by the custom or by licence, 
the widow may it seems avoid it and claim her freebench. Oilb. 
Ten. 303. See Holder v. Farley. Moore, 736. Cro. Jac. 36. In 
Salisbury v. Hurd, Cowp. 481, it was held that a mostg^e by de- 
mise made by the husband with the licence of the lord %vas a bar 
to the widow. It was contended that there was no custom to make 
such demises by licence : the case seems to have proceeded on the 
principle th&t a custom is not necessary to enable the lord to give a 
licence to^ demise. 
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not be intitled to endowment of the rent and reversion, 
because particular customs are to be strictly pursued (a) ; 
but that after the expiration of the lease she might 
claim freebench, for her husband died seised ; the 
possession of the lessee being considered that of the 
husband (d). 

And if the husband be lord of a manor, and make 
voluntary grants of (opyhold lands after his marriage, 
they will bind his widdW, and deprive her of free- 
bench, because the copyholders claim by the custom, 
which is antecedent to the widow*s title (c). 

But it seems tliat without a special custom the lord 
cannot by will prejudice his widow^s right to fred- 
bcnch, so us to enable the grants of other persons to 
bind her. Thus, in an anoni/mous case in Dyer (d), 
the custom appeared to be that the lands were usually 
demised by the lord of the manor, or his overseer or 
deputy. An owner in fee of the mjsinor married, and 
by his will authorised certain persons to grant leases 
according to the custom, to raise fines to pay his debts, 
and died ; these persons held a court in their own 
names, and granted a reversion belonging to two copy- 
holders to three others. The widow recovered her 
dower, and it was adjudged, that she was not bound 
by the grant. The principle must have been this, 
that the custom did not enable the lord by his will to 
appoint persons to make customary grants osf copy- 
holds, to bind his widow’s title to freebench, and 
which seems to be necessary, since the widow’s legal 
right bccanlc consumma'te by her husband’s death, and 
took precedence of his testamentary disj}osition. Upon 
which principle it is, that copies granted by the heir 


(a) But by special custom the widow may have her freebencli, 
subject to the lease, and receive the rent. Watk. Ck>p. vol. 2, p. 76. 
(A) See Pork. sect. 435, 436. Gilb. Ten. 320, 321 ; and Salisbury 
V. Hurd, Co^vp. 481. (c) Gilb. Ton. 203. 4 Rcp.'^4. I Leon. 

1 6. 8 Rep, 63 h. (rf) 250 A, pi. 89. 
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before endowment will not bind the widow (a). Yet 
as against other persons the lord may, if the custom do 
not forbid it, appoint by his will, that his executors 
shall make grants by copy, which if done in conformity 
with the custom will be valid (/>). 

The subject next proposed to be considered was, 

3, What acts of the wife singly during tho marriage 
will defeat her title to dower at hgr husband's death. 

The wife's attainder of titjason, murder, or felony 
will exclude her from dower (c) ; but if she obtain a 
charter of pardon before her husband's death, her 
right* of dower* will be revived, and for this reason: 
by marriage and the seisin of her husband she was in- 
titlcd to dower <bcforc her attainder,- which alone in- 


Bar of dower 
by wife’s sole 
acts during 
marriage. 

By attainder. 
Contra, if • 
])ardoncd 
Iwfore hus- 
band’s death. 


terposed between her and such right ; but when that 
obstacle is removed by a pardon there remains no 
impediment to endowment, Imr title being consummate 
at her husband's death (<3^. 

So also if she etope from her husband with another By dope- 
man, with whom the law presumes that she lives in *””**^’ 
adultery, and will not admit of an averment to the con- 
trary (e), and there is no subsequent reconciliation (^*), 
she forfeits her dower by the statute of Westminster 
the second {g'). And if during the elopement her Contra, it 
husband purchase lands and alien them, or sell those 
of which he was seised at the time of his wife's leaving 
him, ai\d he afterwards become reconciled to her, she 
will be inti tied to dower of all* such lands (Ji). 

[A sentence of divorce propter adulterium is not* 


(a) Co. Litt. 58 b, note 6. (6) Co. Litt. 58 b. Gilb. Ten. 

204. (c) Perk. sect. 349. (d) Co. Litt. 33. ^ 13 Rep. 

23, ante, p. 46. (e) Paynell’s case, 2 Inst. 435 .* Harg. Co. 

Litt. 32 a, n. 10. (y) A reconciliation will not restore the 

wife’s right to dower, unless it be voluntary, and without the coer- 
cion of the Ecclesiastical Courts. Co. Litt. 32 b. 2 Inst. 430t 
Perk. 354. ' (g) 13 Edw. I. c. 34. (A) Co. Litt. 33, 

note 8. ^3 Rep. 23. 
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alone a bar of dower (o). And the wife does not 
forfeit her dower by adultery, unless she leaves her 
husband ; hence it has been said, that if she lives in 
adultery upon an estate belonging to her husband, this 
is not an elopement, and therefore no forfeiture of 
dower (i) ; but according to the opinion of Lord 
Coke, leaving her husband^s house of habitation is an 
elopement within the statute (c). J 

Whether the wife leavb her husband with or with- 
out his consent, and live in adultery, she will neverthe- 
less forfeit her dower if there be no subsequent recon- 
ciliation between *them (</). 

Tlius, in Coot v. Berty (<?), the defendant in dowefr 
pleaded elopement of the wife, who replied that her 
husband bargained and sold her to the adulterer. The 
replication was held to be bad, for the licence of the 
husband to his wife*s adultery could not be pleaded in 
bar to an action of trespass brought Jby him, although 
it might be insisted upon in mitigation of damages. 

If elopement be pleaded in bar of dower, and issue 
be joined upon a reconciliation, the defendant will not 
be permitted to prove any other elopement besides that 
mentioned in his plea ■, because there might have been 
many elopements of the wife and subsequent recon- 
ciliations, and the demandant can only be prepared to 
support her replication of a reconciliation after the par- 
ticular elopement specified in the defendant’s pjea (/*)• 
In order to create a forfeiture of dower under the 
‘statute of Westminster the second, the wife’s leaving 
her husband must have been her own voluntary act (^), 


(rt) Co. Litt. 32 a. note 9. Ibid, 33 b. Noy, lOS. Godb. 14.5. 
See Park on Dower, p. 20. (A) Fitz. N. B. 150, H. 

Perk. 355. 9 Vin. Ab. 242, pi. 1 1 — 1 2. (c) 2 Inst. 436. 

^(/} 2 Inst. 4>36. Harg. Co. JLitt. 32, a. ». 10. ,(e) 12 Mod. 

232. (y ) IlaAvorth v. Herbert, Dyer, 106 b, pi. 22«, (g) See 

the statute. 
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or her approval of it afterwards by continuing with the 
adulterer. As instances of the first proposition : — 

If the relations of the husband detain him from his Instances to 
wife, so that she is ignorant of what is become of him, 
and they pretend that he is dead, and procure her to ^ the first, 
release all marriages and interest that she may have in 
him as her husband, and moreover persuade, and in- 
duce her to marry again, she having no notice of her 
husband being alive : although the man with whom ^e 
cohabits have notice of her husband being living, and 
although she in truth lives in adultery with such man, 
she will not folfeit her dower; becalise non reliquit 
t'hnini sponte, as mentioned in the statute. Hence it 
seems that elopement was no bar to dgwer at the com- 
mon law (a). • 

So also if the wife be forcibly taken away from her 
husband, and continue with the man against her will, 
her right to dower will not be forfeited (5)» 

As instances of Ihe second proposition : — If the wife Of tJic sa- 
bc taken away against her will, but voluntarily remains 
with the adulterer, she will be baired of her dower (c) ; 
or if after such voluntary residence, she leave him, or 
he turn her away, and her husband is not voluntarily 
reconciled to her, she will in all these cases be excluded 
from dower (rf). 

As to what will amount to sufficient evidence of a Cohabitation 
subsequent reconciliation, it woultl seem that the coha- * 

bitation of husband and wiffi, without compulsion, tioa. 
would be that kind of evidence (c). 

But the husband will not Be obliged to take his Husband not 
wife back again, after she has eloped from him and 
committed adultery (,/). back again. ' 


(a) Green v. Harvey, 9 Vin. Abr. 241, pi. 9. 1 Ro&. Abr. G80, 

pi. 9, S. C. (&) Perk. sect. 364. (c) Co. Litt. 32 b. 

(d) Perk. sect. 354. Co. Litt. 32 b, (e) I Roll. Abr. 680, pi. 10. 
Dyer, 106 A. See Bateman v. Ross, 1 Dow. 245. ( / ) Coviei* 

V. Hancock, 6 Term. Rep. 603. 

VOL.^!. 


O O 
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Danger ho'to j^Ch^. 1 1 . 

If the wife alone bo permitted to levy a fine it will 
bar her right to dower, unless the husband enter and 
avoid it («). But the Court will not admit of such a 
fine, if they be apprised, that the conusor is a married 
woman (6). 

dj. What acts of the widow after her husband’s 
death w^Jl be a bar or satisfaction of her dower. 

This subject has been partially considered under 
assignment of dower against common right (c). The 
principle is, that when, the widow consents to an act 
inconsistent with her right to actual endowment, she 
shall be bound by her consent, and bailed of her legal 
title. Attention to this principle wilL explain what 
further remains ,to be treated of undef this head. 

If, then, the widow agree to accept an interest in the 
dowablc estate, which is inconsistent with her title to 
dower ill that estate, this acceptance will bar her of her 
legal right... 

Suppose that she accept from the heir a lease for lij'e 
of the whole of her husband’s, freehold estates j since 
she cannot claim dower out of them without partially 
defeating such lease, she will be barred of her dower (<•/). 
Ihit it woidd seem, from the principle before stated, 
that if her husband had died seised of ICO acres, and 
the lease included 50 acres only, she might claim dower 
out of the i*cmaining 50, provided she did not accept 
the demise in lieu of dower in the whole. 

So also if the lease accepted were not for life, but 
for a term of jt/ears only, still it will exclude her from 
dower duidng the term, if it include the whole of the 
dovvable estate (c). 

But if the widow married again before her dower 
w'as assigned, and then a lease for life or years was 


(a) 10 Rep. -IS. (i) Moreau’s case, 2 Blackst. 1206. Ex 

parte Abney, I Taunt. .37. Vid. aiitr, p. ]'i2. (c) Supra, 

chap. 9, p. 400, et scq. {{/) Perk. sect. 350. (0 Gilb. 

Dower, 391 . Fitz. Nat. Brev. 149, E. 
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made to her of the dowable lands by her first husband*s 
heir, she would have a right to waive the demise at 
her second husband’s death ; and if she did so, she 
would be intitled to dower, because at the time when 
the lease was made she was under the disability of 
coverture (a). 

Suppose further that a lease for a term of years had or the lease 
been granted by the husband to hjs wife bq^bre mar- 
riage, and that he died during*the term seised of the by her hiu- 
reversion in fee ; it is presum e<l* that in such case also 
his widow woidd be immediately intitled to dower, Ihj- 
cause at the time she accepted the lease she had no 
titlb to dower, that right having afterwards accrued by 
the marriage ; and had the term been granted to a 
stranger, she would, as we have seen (6), be intitled to 
dower of the reversion with a cessat e.rccutio during 
th% term; the term, then^ happening to be vested in 
herself, cannot alter that right ; conscqueirtly, when 
the dower is assigned, and she becomes seised of an 
estate for life in a third part of the^premises, the term 
for years in that part meeting with the estate for life 
merges in it. It is, therefore, presumed that the widow 
will hold that share in dower for her life, and the re- 
maining two-thirds under the lease during the con- 
tinuance of the term (c). 

Another mode by which the widpw may deprive her- Dower pre- 
self of endowment may. be by a release (r/). But there Xjliow’s rc- 
is a distinction to be attended to*in regard to the form lease. 


of such release, viz. between a release by the widow of 
her rightf and the release of all actions^ &c. ; for if she 
release her right to dower, it will be a bar to her 
whether it be made to the tenant of the freehold, or to 
the person in reversion. But if the release be of all 


(o) Sec Jciik. 73 . (4) .Sw/jra, p. 37 1 . (c) Perk, 

sect. 3.51. O^^n, l.54e {d) See the form of such a release 

contained in the conveyance in Append. No. 10, Vol. ii. 

O O 8 
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actims, suits, quarrels, and demands, dower and actions 
for dower, which arose or came to the widow on ac- 
count of her husband’s death, and such release, instead 
of being made to the tenant of the freehold, is granted 
to the person in reversion, it will not bar her right to 
endowment. The reasons upon which this distinction 
is founded will appear in a supposed case, stated by way 
of example on eacji form of release. 

If a widow, intitled Ito dower out of lands limited to 
B for life, with remainder to C in fee, release all her 
right to C, and afterwards implead B for dower, he 
may take advantage of the release granted by the widow 
to C ; and so would C after J3*s death be allowed*the 
benefit of a similar release made by the widow to B; 
because the right to dower arises out of both the estate 
for life and that in reversion, and when the Jus hahendi, 
which is the principal^ is released, it follows that Ihe 
action^ which is but the mean to recover it, is also 
gone («). It is observable that the person in reversion 
had an estate upon which the release of a right in it 
might enure ; this right the widow had in the present 
instance, and unless she were barred of it by her release 
against il, the ter-tenant, her recovery of dower against 
him would be a charge upon the estate of C. 

Suppose the release to C was not of the right, but of 
all actions, &c. as above ; such a release would not ex- 
tinguish the right to dower ; first, because the widow 
had no right of action against C, but against B only ; 
and secondly, for that the widow’s action for dower 
being a 'real one, a release of such actions can alone be 
made to the person who is tenant of the freehold, 
against whom only a prcecipe lies (6). To apply these 
principles to the present case : since the widow could 
not sue C, the releasee, for her dower, because he was 


(a) Co. Litt. 2G5. 1 Rep. I12i. 8 Rep. 151 i. Co. Lift. 267 6. 

(b) Litt. sect. 495. 
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not tenant to the prasctpe^ if who was such tenant, 
were to plead to the .writ of dower the widow's release 
of all actions to C, her replication that C had nothing 
in freehold at the time of the release would be suf. 
heient to avoid the plea ; the rule of law being general, 
that in order to give validity to a release of actions real, 
the releasee must be tenant of the freehold either in 
deed or in law (a). Hence it is necessary in a plea of 
such a release to avi&r,. that th^ person to whom it was 
made was tenens Uberi tenementi (A). 

It has been observed that, in general, a widow's 
right to dower cannot be barred at law by a collateral 
satisfaction, as hy assignment of lands in which she is 
not dowable, or of a rent issuing out of them, except it 
were so provided as to be a legal jointure before* mar- 
riage, and, therefore, a bar by the statute of jointures ; 
or unless it were by devis^ c?rpressing in direct terms 
that it should be iy satisfaction of dower, •and, there- 
fore, one of the jointures mentioned in the act, and 
voidable at her election ’after her husband’s death (c). 
But in cases of this nature. Courts of Equity have ex- 
tended the legiil rule ; ibr in instances of testamentary 
provisions by the husband for his widow, it is the con- 
stant habit of. those Courts to consider them in the 
nature of equitable jointures, although not so expressed 
in words, when the intention appeared that they were 
made with that view.. ‘ 

These provisions, however, feeing made after mar- 
riage, and for that reason voidable by the widow. Courts ' 
of Equity have obliged her to c/cc/ betweerf such pro- 
visions and her dower. Tliis being a subject of frequent 
occurrence, it will be useful to consider it with par- 
ticularity. 


(a) Altham’s case, 8 Rep. 150, 151 b. (5) Anon. Cra. 

Jac. 151. * (c) Vide si^ra, p. 390, 4GC. Moor, 31. Co, 

Litt. 30 b, Cro. Eliz. 128, 274. 4 Rep. 4. Dyer, 220. 
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Provisions by Will £Chap. 11. 

The doctrine of election is founded upon this prin- 
ciple, that a person shall not be permitted to claim 
under any instrument, whether it be a will or deed, 
without giving full effect to it in every respect, so far 
as such person is concerned (a ) ; the equity of the 
Court of Chancery operating upon the devised interest 


(a) It has recently become a question in what manner the prin<« 
ciplc of election is to be enfSreed^ in cases where a party being called 
upon to elect under an instrument purporting to dispose of his pro- 
perty « and at the same time conferring other benefits upon him^ 
elects to retain liis own property in opposition, to the instrument. 
According to some opinions his election is followed by a forfeiture 
of the whole of thdt which the instfument gives him^ the property 
thus forfeited passing to the parties disappointed by the election 
which he has made. See Sugden on Powers^ p. 380. According to 
others^ the party thus electing, is bound to relinquish onlj'^ so much 
of the property given to him, as will be sufficient to compensate the 
disupiiointod parties. The question has been elaborately considered 
by Mr. Swanston, in a note, in which the authorities are collected 
and compared with great learning and research : he arrives at the 
following conclusion : — This deduction of authorities appears (in 
the instance at least of election under wills and deeds of donation) 
to establisli two propositions ; 1 . That in the event of election to take 
against the instrument. Courts of Equity assume jurisdiction to 
sequester tlic benefit intended for the refractory donee in order to 
secure compensation to those whom his election disappoints ; 2. That 
the surplus after compensation docs not devolve as undisposed of, 
but is restored to the doitec, the purpose being satisfied for which 
alone the Court controlled hi^ legal right:" 1 Swan. 441.* 

In two late cases, this point bc^me the subject of direct discussion. 
In Green v. Green, 19 Ves. 665. 2 Mer. 86, the question arose 

under a marriage settlement, by which *an estate belonging to the 
wife’s family, and an estate supposed to belong absolutely to the 
husband's father, but which was in fact subject to a prior entail, 
were settled to the same uses. The Lord Chancellor intimated an 
opinion, that if the son of the marriage claimed the entailed estate 
against {iictscttlcment, he must give up the whole of the interest 
which under the settlement lie took in the other estate. The ob- 
servations in his Lordship’s judgment seem to favour the opinion, 
that election under a will requires compensation only, but he thought 
that rule could not be applied to a deed founded on cofatract. 

This case may be considered as deciding, that in the instance of a 
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quousque satisfaction be made to the disappointed do* 
visee (a). With respect to the eases which relate to 


deed founded on contract « a party electing to dispute it forfeits tlie 
whole of the benefits which he might have taken under it. It was 
not necesstury to decide in wliat manner the property thus forfeited 
was to be applied. ' • 

The question was again discussed in Tibbits v. Tibbits, a case 
arising upon a will. The circumaianccs are stated in 12 IVIor. 
note> and 19 Ves. 656. The Lord J^^luuicellor gave judgment on 
the 28th of June^ 1821. The question^ he said^ was whether the 
clefondant in the |3ven^ of his electing to iakp against the will, was 
bound to forfeit all the benefits he took under it, or whether he was 
only to make a Compensation to the plaintiifs for wliat the testator 
intended them. Qn this point he had lcK>ked tlirougli all the eases 
with great attention, and they contained many dicta, not^easily re- 
conciled. Though it would perhaps be too much to say that that 
should be the rule universally, he thought this was a case for com- 
pensation only. At the same time he was of opinion, that there 
might Ijc cases where not only compensation was to Jbe made, but the 
whole was to be*giAjn up. He thought the old principle of the 
Court, till shaken by some later determinations, was compcnsiition ; 
but it had since been shaken. « 

This decision appears to point at a distinction betwiHsii some 
cases of election under wills where compensation only is to be 
required, and others where it may be nccessiiry to relinquish the 
whole property, and leaves it oj)cn to iiniuirc what may be the cir- 
cumstances distinguishing the cases, and the principle of the distinc- 
tion between them. 

The Lord Chancellor has observed that there is no point u])on 
which a^rcater variety of decision appears, and that it is impossible 
to reconcile the doctrine to be collected from the cases. 19 Ves. 
666, 667- No expectation can therefore be entertained of any solu- 
tion entirely disembarrassing the subject from the difliculties in 
which it is involved: but a consideration of the jtrinciplc of the 
doctrine will suggest an hypothesis, by which some of the apparent 
contradictions 'would be removed. 

The principle on which the docrine of election is commonly said 
to be founded is, that an implic^d condition is supposed yi equity t(» 
be annexed to the devise. A consistent adherence tef this principle 
would require that Courts of Equity, having once assumed the 

(a) See finally of the cases collected in vol. ix. Lawof Legacies^"^. 
eliap. ** Klcctioii/’ 
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the election of widows between dower and provisions 
under the wills of their husbands, they have pecu- 


existence of this condition^ should follow it up by consequences 
analogous to those which would ensue from a similaiv condition 
actually expressed ; and therefore^ that a refusal to perform the 
condition should be treated as a forfeiture or relinquishment of the 
estate devised. • 

The consequence would be^ {hat the estate would devolve as un- 
disposed of on the heir at law, had not the Courts held that an 
equity arises in favour of the parties disappointed by the election, 
iutitling them to have the property which k thus rejected applied 
to compensate their loss. It has been doubted whether this doctring 
be^ well founded, sec 1 Swan. 424, et seq. It is, however, supported 
by analogy to some cases in which Courts of Equity have assumed 
jtirisdicthm to apply property forfeited by the breach of an express 
condition, in compensation of a loss occasioned by that breach of 
condition. See Webster v. Mitford, 2 Eq. Ca. Ab. 363- 1 Swan. 

435, 449. If an estate be devised t(\ A, on condition of his paying 
n legacy to B, a breach of the condition intij^es^the heir to enter, 
but in equity he will be deemed a trustee of the estate for B, to the 
extent necessary for raising the legacy. ^ See Wigg v. Wigg, 1 Atk. 
383, and 2 Freem. 278. if tliis equity of compensation be rightly 
administered against the heir, when a forfeiture is incurred by breach 
of a condition to pay a sum of money to unotiicr, it ought by analogy 
also to prevail in the case of a forfeiture incurred by breach of a 
condition to give up any other species of property. But this equity 
between the disapjminted devisee and the heir, cannot reasomibly be 
extended beyond the object of making compensation to the former, 
and therefore it would seem^^hat if the property relinquished should 
happen to be more than sufficient to afford tliat compensation (an 
event of course improbable) the surplus would be left to the heir at 
Hw. Thus the rule of election may perhaps be, that the property 
rejected by the, electing party descends as undisposed of, subject to 
the charge of compensating the disappointed dcviscH?. If this be the 
rule, the authorities in favour of forfeiture become reconcileable Avitli 
many of those which speak of compensation : the former referring to 
what one party is to lose, the latter to what the other party is to 
receive. ' ^ 

In Rich V. Cockcll, 9 Ves. 379, the Lord Chancellor is reported 
to have said ** All election goes upon compensation. If by a will, 
whidi gives A^s estate to B, an estate is given to A, he may say he 

will keep his own estate : the compensation upon which^ the Court 
goes, is the implied condition of which the other is to have the 
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liarities belonging to them ; for the title to dower 
being a clear ieg'al right, the result of all the cases ap- 


benefit ; ^bat whoever takes in consequence of the election^ shall 
take it cum mere/* The former part of this passage may admit of 
different interpretations, but the conclusion can scarcely be under- 
stood, except as implying, that an election against the will, casts the 
devised property on some one else, jirho takes it subject to the bur- 
then of making compensation. 

In Ker v. Wauchope, 1 Bligh. ffl , the Lord Chancellor says : 

It is equally settled in the law of Scotland, as of England, that no 
person can accept an^ reject the same instrument. If a testator 
gives his estate Jto A, and gives A*» estate to B ; Courts of Equity 
hold it to be against conscience, that A should take the estate be- 
queathed to him, and at the same time refuse to effcctuatp the im- 
plied condition contained in the will of the testator. The Court 
will not permit him to take that which cannot be his, but by virtue 
of the disposition of the will ; and at the same time to keep what by 
the same udll is given or intended to be given to^ another person. 
It is contrary to the established principles of equity that he should 
enjoy the benefit while he rejects the condition of tlie gift.'* After 
adverting to some other points, his Lordship proceeds to consider in 
what manner the property relinquished is to be disposed of. But 
as the appellants have in fact to a certain extent annulled the deed 
by judicial process, their election is thereby made to take nothing 
under the repudiated instrument. A question then arises, what is 
to become of the life-interest, which the appellants cannot take either 
as legatees, or as next of kin ? In our courts we have engrafted 
upon this primary nSoctrinc of election, the equity as it may be 
termed of compensation. Suppose a lestator gives liis estate to 
A, and directs that (he estate of A, or any part of it should be 
given to B. If the devisee will not comply ivith the provision o^ 
the will, the Courts of Equity hold that another condition is to be 
implied as arising out of the will an^ the ^conduct oT the devisee ; 
that inasmuch as the testator meant that his heir at law should not 
take his estate which he gives A, in consideration of his giving his 
estate to B ; if ^ refuses to comply witli the will, B shall be com- 
pensated by taking the property, or the value of the property which 
the testator meant for him out of the estate devised, thobgh he cannot 
have it out of the estate intended for him/' ...Ibid. p. 2.5. 

The first of these passages plainly implies that A, on refusing to 
give up his own estate> forfeits all the benefits intended for him by 
the will, ff he might elect to make compensation only, retaining 
the surplus, it would be permitting him to take that which could 
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pciu« to be that an intention to exclude tiliat right by 
voluntary gift must be demonstrated either by express 


not be his except by virtue of the will. The equity of compensation 
is then spoken of as a secondary doctrine^ distinct from that of 
election, and^is treated as a question arising between the disappointed 
devisee and the heir at law, after tlie claim of A has been displaced 
by his election. Thus the procql^s is twofold : tlie doctrine of elec- 
tion takes the estiCtc from the party electing, and thd disappointed 
devisee is then by a distinct doctrine held to have an equity as 
against the heir to claim a compensation. That equity of course 
can attach only to the extent required for the purpose of com- 
{lensation, and if a surplus remain, A being excluded from taking 
any thing under the repudiated instrument, it must result to the heir. 

In Vaqe v. Dungannon, 2 Sch. and Lef. 130, Lord Redesdale, in 
decreeing that a party must elect, observed that if she elected 
against tlie will she must give up all that she took under it : he 
added that she vras to give it up in order to compensate the loss 
sustained by the, other parties. Entire forfeiture on her part was, 
therefore, to be the consequence ; but the use of the word compcnsiijtc 
implies that the others were not to receive more than an equivalent. 
It follows that the Burplus,^if any, would be undisposed of. 

The decree in this case, indeed, directs that in case of an election 
against the will, the benefits given by the will to the party so 
electing should be divided between the others, in proportion to the 
shares of which they would be disappointed, without providing for 
the event of a surplus remaining: and in Ker v. Wauchopc, and 
some other cases, expressions arc to be found, intimating that all the 
]>roperty forfeited would be applied to the purjA/Sc of compensation. 
This .may be thought to sanction tlie opinion, that in all cases the 
disappointed devisee takes the benefit of tUl forfeiture, whatever 
may be the value. But the authorities, in speaking continuidly of 
compensation for a loss, as that to which the party is intitled, are 
iuoonsistent witli the idegi that he can take the whole, if more than 
equivalent to the amount of his Icmss ; and it is, therefore, more pro- 
bable, that the expressions alluded to above have proceeded on an 
assumption, (wliidi would naturally be made) that the property 
given by t^c ^vill, if relinquished, would not be more than sufiicient 
to yield a coiiipensatiun. If election against the will be attended 
witli forfeiture of the property devised, it is of course not likely 
that the party electing should moke so capricious a choice, as to 
give it up, unless inferior in value to the property intended to be 
given away from him. The event of a surplus remaining is, there- 
fore, ill general, so highly improbable, that it is not surpri^ng that 
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words, or by clear and manifest implication ; so that if 
there be any thing ambiguous or doubtful, then the 


it should not be contemplated^ and should not be specifically pro- 
vided for in the decree made in the first instance. 

For this reason^ if the property Ikj forfeited by the -party electing, 
the question whether the other is to tol^e the whole^ or whether he 
is to take a compensation out of jt, leaving the surplus to descend 
as undisposed of, is of no practical importance, in cases where the 
surplus would descend to a third person, for in such cases no surplus 
would remain. But it becomes material, with reference to that 
class of cases where the person who is to elect, is also the {x*rson 
upon whom the surplus (if considered os property undisposed of) 
would devolve : as in cases where the heir at law is put to elect by a 
devise from his ancestor. • 

If the doctrine of election be founded on analogy to the rules 
relating to conditions, it must necessarily admit of some modification 
in its application to the case of* an heir at law. A dc^visc to the 
heir being inoperative, and fie being himself the j)erBon to take ad« 
vantuge of any*foi€eiture, u mere condition annexed to a devise to 
him cannot be enforced in the same way as against a stranger : it 
lias no effect, except wlicre the doctryics of < Courts of Equity con- 
sider it as a trust attaching on the estate, os in the case of a devise 
to the heir, on condition of paying a sum of money to a third person. 
See Anon. 2 Freem. 278. So where a case of election is raisesd 
against the heir by a devise to him, he is treated as a trustee for the 
other objects of the testator's bounty, to the extent of the bounty in- 
tended for them. The devise is read," says Sir William Grant, 
as if it were to the heir absolutely, if he confirm the will ; if not, 
then in trust for the disappointed devisees, as to so much . of the 
estate given to him, 'os will be equal in value to the estates intended 
for them." 2 Ves. and B. 191 . Thus in such cases the compensation 
is deducted from that which is devised to the heir. The surplus, if 
any, belongs to him in his character of h|?ir. 

Similar observations apply to cases where the party electing fills 
any other character, by which the property would be his inde- 
pendently of the will. If the disappointed devisee be intitlcd to 
compensation only, the surplus being undisposed of w\|uld result to 
the party who has made the election. * 

This distinction may possibly reconcile the authorities in favour 
of the doctrine of forfeiture, with most of those in which the judg- 
ments or decrees admit a right of electing against the will on the 
terms of making compensation only, and retaining the surplus. The 
latter liavc chiefly been cases in which the defeudunrt^ was the heir 
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averment that the provision was made in lieu gf dower 
cannot be supported. The only question in the cases 


at law of the testator^ put to elect between estates devised to him 
by the will and estates claimed against the will under a previous 
entail. Anon. Gilb. Eq. Rep. 15. Streatfield v. Streatfield^ Cas. 
Temp. Talb. 1J76, 1 Swan. 447. Welby v. Welby, 2 Ves. and B. ‘ 

1 87. Tibbits v. TibbitSj tiA. sup. In Noyes v. Mordaunt, 2 Vem. 58 1 . 
Oilb. Eq. Rep. 2^ the defend&nt was one of the testator's co-heiresses. 

The case of Bor v. Bor^ 7 Bro. P. C. 167s cd. Toml. is conform- 
able to this distinction. The judgment of Lord Hardwickc lays 
down the general rule of forfeiture : That when a father disposing 
of his estate, happens t6 give a younger son v^hat %Vas settled upon 
the elder, and at the same time gives the elder son some other pro- ^ 
vision ; if the elder will defeat the will in any part, he shall not at 
the same time take any ticiiefit under it.*' ‘P.178. ' The language of 
the decree which followed this judgment, intimates that, if the cir- 
cumstances had raised a case of election against the appellant, he 
would have been called upon to e^ect whether he would abide by 
the devise, or convey to the respondent so much of the lands taken 
under the will as should be equal in value to ^);he, entailed estates 
retained in opposition to it. In this case the appellant was the heir 
of the testator's second son : the eldest having died without issue, he 
had become the testator's heir. 

In the case of Rich v. Cockcll, 9 Vcs. 369, it was admitted in the 
argument, and the Lord Chancellor seems to have agreed, that the 
defendant, if bound to elect, might elect to make compensation only : 
the defendant's wife had bequeathed to him part of her separate 
property, and liad by the same will given away other property 
which he claimed os his own. The separate property given him by 
tlic will, would indepeiidently^of the will, have devolved upon him 
jure mariti ; and the opinion iiitipiated in this case, therefor^, falls 
within the distinction mentioned above. 

'On the other hand, in Green v. Green, the estate which the de- 
fendant took under the instrument, could not have been his except 
by virtue of that instrument, and it was considered that he w^as 
bound to relinquish it in toto if he insisted on his other claims. 

But whether this suggestion be or be not well founded, the weight 
of the authorities, as well as the principle on which the doctrine of 
election is considered to be founded, appear strongly to support the 
conclusion, that tlie cases alluded to above have proceeded upon 
some distinct grounds ; and that they do not establish as an uni- 
versal rule, that the party who refuses to comply \idth the implied 
condition of the devise can retain any part of the benefits conferred 
on him by the will. 
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has been, whether an intention, not expressed by apt 
words, could be collected from the terms of the in- 


The language usually employed by the Courts on the subject of 
election^ is decidedly inconsistent with the existence of such' a rule- 
The familiar expression that a party cannot take iinder and against 
the same instrument^ cannot mean that he may talcc partly under 
it, and partly against it. When it as said, that he is to choose 
which of two estates he will tak(, docs it imply that he may choose 
the whole of one, and part of th^ other ? The expressions that no 
man shall take any thing under an instrument without conforming 
to it, as far as die is»able, and giving effecl^to every thing contained 
ill it, (2 Ves. juii. 370,) that he must abide by the will in ioto, or 
by his paramount claims ta toto, (3 P. W. 124. 2 Atk. 43,) that 
no person putsdiiinsclf in a capacity to take under an instrument 
without performing the conditions of it, express or implied, (2 Sch. 
and I^cf. 267,) and that he can take nothing under an instrument 
which he repudiates, (1 Bligh, 25,) are all repugnant to the notion 
that one who elects to takesin opposition to a will, can avail himself 
of that will, to jclaim the surplus of the property Revised ; while they 
leave it open to him to make that claim, by any other title inde- 
pendent of the \vill. • 

In some cases, the decrees (as far o^they arc stated in tlic Reports) 
do not appear to have gone further than to declare that the de- 
fendant must elect to take under or against the will, or that he must 
elect between the two estates. (I Swan. 413. 1 Dow. 252. 2 Sch. 

and Lef. 455. Belt's Suj^plemcnt, J55.) This declaration alone 
would not imply that there was any middle course between an entire 
adoption, and an entire rejection of the will. In other instances, the 
decrees, after directing the election«to be made, have proceeded to 
specify the consequences of each edtemative, in terms plainly indi- 
cating, that an election against the will is to be followed by an ex- 
tinguishment of all title under it ; in some cases declaring thatnhe 
defendant will not be entitled to any benefit unden the will, (Morris 
V. Burroughs, 1 Atk. 404. Pulteney V. Darlington, 7 Bro. P. C. 
546, ed. Toml. Blount v. Bestland, 5 Ves. 517 ;) in others direct- 
ing that all that has been, or may be received under the will, ^all 
be accounted for. (Macnamara v. Jones, 1 Bro. C. C. 482, note, 
ed. Belt. Vane v. Dungannon, 11 &. supra.’) 

The observations made by Lord Chief Justice Pe Grey, in one of 
these cases, Pulteney v. Darlington, have generally been considered 
adverse to the opinion, that all the benefits conferred by a will 
must b^relinquished by one who elects against it. Only a few pas- 
sages of his judgment have been reported, (2 Ves, jun. 560. Z Ves. 
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stnimcnt. .The decisions which have been made can 
he of no other use than to assist the judgment of the 


530;) it is not easy to interpret them with certainty, but it may be 
doubted whetlier they necessarily bear the meaning imputed to 
them. 

The decree directed that Mrs, Pulteney, a married woman, should 
make her election. On a rehearing, the Liord Chancellor Bathurst 
was assisted by Lord Chief Justice Dc Grey and Baron Eyre. It 
appears (from the statement of Lord Rosslyn) that one of the objec- 
tions urged against the decree was, that Mrs. Puiteney, being a mar- 
ried woman, could not defeat her husband's interest, and therefore* ^ 
was unable to elect : she had, it -^vas said, no alternative. The argu- 
ment therefore raised this difficulty, that in a case of election, a 
married woihan, not being able to perform the condition of giving up 
her own estate, would (unless her husband was willing to convey) 
necessarily forfeit what was devised to her. The observations in 
question seem to have been designed ta»meet this objection. “ In 
answer to that, thb Chief Justice distinguishes the equity of this 
Court from an express condition which, he says, must be per- 
formed as framed ; and if not it would induce a forfeiture ; but the 
equity of the Court” (as he vely well expresses it,) is to sequester 
tlie devised interest yuousque, till satisfaction be made to the disap- 
jKiinted devisee.” The first part of this passage implies, that the 
difficulty raised by the argument would exist in the case of an ex- 
press condition that a married woman should give up an estate : if 
unable to perform it, modo etybrmd^ she would incur a forfeiture. 
The second part shows that this difficulty would not exist in the case 
of election : treating of the case of a party under disability, it^s« 
tinguishes between the strict rule of forfeiture for breach of » legal 
condition, and the mode in whick election would be enforced in 
equity . It seems intended to imply that the married woman, if un- 
able to make and perfect her election, would not incur an immediate 
forfeiture ; but that tlie enjoyment of the devised estate would, in 
the mean time, be withheld. The natural meaning of sequestering 
the estate quousque is, not that a part is to be taken away for ever, 
but tliat the whole is to be detained for a time. Lord Rosslyn, who 
quotes the passage, adopted a similar idea in a case occurring a short 
time afterwards, ^ wliich he again referred to this judgment; 

Therefore the Court says, there shall be an election, and gives an 
opportunity of electing, and will not easily hold the election con- 
cluded. But if the party is under restraint, and cannot accomplish 
that, it is the misfortune of the party : but the consequence is, that 
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Court in determining what may be considered a siif> 
dcient manifestation of the intention ; and the result 


while he continues in that situation his claim must be barred/* 

2 Ves, jun. 697. 

A presumption in favour of this view of the Chief J ^tice’s judg- 
ment arises also from the fact, that the declaration of the decree was 
not varied on the rehearing. Mrs. Pulteney was to make her elec- 
tion, whether she would take undSr the will of Sir William Pul- 
teney, or under that of General Pukeney : and in case she should 
elect to take on estate tail under the will of Sir William Pulteney, 
it was declared ttiat slie would not be entitled to any estate under 
the will of General Pulteney. It was subsequently referred to the 
blaster, to inquire which election would lie most for her benefit : and 
he reported tliat it«would l>e for her benefit to take under the will of 
Sir William Pulteney ; and an arrangement was then ngr&ed on, by 
which the benefits given to her by General Pulteney *8 will were 
valued, and she secured the amount for the benefit of the disap- 
pointed devisees. 2 Ves. junb 553. 3 Ves. 385. This arrangement 
followed the principle of the decree : by the electioh against the will 
of General Pulteney, \he forfeited the right which the will gave Imt 
to his.propcrty ; but instead of relinquishing the property in specie, 
it was screed that she should give the ^ue of it in money. 

The remarks of Lord Uosslyn on the first hearing of Cavan v. 
Pulteney, 2 Ves. jun. 660, appear contrary to the view here taken ; 
but when the case was a second time before him, liis expression was, 
that the will must be understood to impose upon Mrs. Pulteney, 

in nature of a condition, an obligatioif to conform to the will, or if 
she did not, to forfeit all the interest she took under it.'* 3 Ves. 385. 
In another case he says, ** that the Cjpurt cannot execute a will by 
parcels > it must be totally ; or with regard to the party, by whose 
means it fails, the Court can do notHing for tliat party.** 2 Ves. jun. 

C97. • 

It may be remarked, that in Pulteney v. Darlingfuin, Mrs. Pul- 
teney was the cousin and heir at law of General Pulteney, agpiinst 
whose will she elected to take ; and if, therefore, an opinion was 
entertained that she might take tlie property devised, subject to the 
obligation of mAlring compensation, it may perhaps be referred to 
the distinction alluded to above. The declaration of decree con- 
fined the forfeiture to the rights which she had by virtue of the 
will. 

It is apparent, that if the rule of election permitted the party 
contravening the will to retain the property given by it, subject to a 
deduction for compensation, there would be little security in. any 
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of all the cases upon implied intention is, that the in- 
strument must contain some provision inconsistent with 
the assertion of a right to demand a third of the lands 
to be set out by metes and bounds, &c. Such are the 
principles which have been established upon the present 
subject, and the difference of opinions which may be 
found in the cases is not to be ascribed to any doubt of 
those principles,* but merely to the difficulty in applying 
them to the facts of each particular case. It cannot be 
expected that all the detesminations necessarily founded 
lipon such a variety of circumstances should be uniform, 
or to the satisfaction of every judge ;* it vvill, therefore, 
be my endeavour, in considering the cases/ to point outr 


cafle for the performance of the testator’s intention. According to 
either rule, the election is of course against the will, where the pro- 
perty given by it is less valuable than that which the testator at- 
tempts to give away from the defendant. If it be, more valuable, it 
would, according to the rule of forfeiture, be equally of course, that 
the defendant would elect to confirm the will. But upon the con- 
trary supposition, the choice would be indifferent to the defendant, 
in point of pecuniary benefit. If he took under the will, he would 
be entitled to the larger property. If he took against it, he would 
retain the smaller property, and the difference would be made up to 
him, by his receiving the surplus value of the other. No benefit 
could be gained by effectuating the intention, and nothing could be 
lost by defeating it. 

Hence, upon this principle, a knowledge of the value of the two 
funds would not be essential, to enable the defendant to make his 
election with safety. By electing against the will, he would in every 
jsase secure himself from loss ; and there would be no necessity for 
postponing his«determination till after the accounts were taken, and 
the value ascertained, or^ for references to a Master, in the cases of 
infimts and married women. 

In Pulteney v. Darlington, Lord Chief Justice De Grey, adverting 
to the situation of the husband of a married woman who is decreed 
to elect, obsemres that the most fevourable supposition for him is, to 
consider him as having an estate that rises and falls with hers, be- 
cause otherwise he takes against the wilL'* 2 Ves. jun. 560. This 
observation could scarcely have been made, if a party taking against 
the will were put in possession of the whole amount, wfakh he could 
obtain by taking under it. 
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their differences, and which of them it' is probable 
would be at present approved of under the same cir- 
cumstances. 

When a pecuniary legacy, personal annuity, or other Difierenoe as 
interest merely affecting the personal assets, is be- 
queathed by the husband to his widow, without a de- the bluest 
claration that it is intended in satisfaction of dower, no “ 
implication whatever arises that .the disposition was 
made with that view or intent^ so that she will be in- 
titled to both (a). But when lands or rents out of 
lands in which the widow is dowable are bequeathed to 
her by her husHandt a presumption arises from t^t cir- 
cumstance (though not of itself sufficiently clear and 
certain to put her to an election, as after appears), that 
such devises were meant in lieu and bar of dow6r. 

1. The first consideration, therefore, will be when 
the testamentary disposition •to the widow is of lands 
of which she is dowable, and secondly, of* rents out of 
them. * ' 

First. When the testamentavv disposition to the Instances 

widow is of lands in which she is intitled to dower. f**® * 

was not put 

The great and leading case upon this subject is to election. 
Laxvrence v. Lawrence (Jt), There the husband de- 
vised his manor of Little Sherrington, mansion-house, 
and lands of the annual value of ISO/., to his wife, 
durante vididtate, with remainder, together with all 
his othef lands, to trjustees for twenty-four years from 
his death, with remainders over. The trusts of the 
term were for payment of debts and legacies ; and as a 
further provision for his wife, thb tegtator directed that, 
itfter two years of the tehn were expired, his trustees 
should permit her to receive the rents of one of the 
farms of 60/. a year, and after Jive years of the term 
were elapsed, to permit her to receive the rents of an- 

(«r) Straban v. Sutton, 3 Ves. 249. Ayxcs v. Willis, 1 Ves, 
sen. 230. (Ji) 2 Vem. 365. 3 Bid. Pari. Ca. 8vo. ed. 483. 
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other of the farms of 90/. a year, for the remainder qf 
the term, so lon^ as she continued a widow. He then 
gave her several pecuniary and speciiiq legacies, and 
pointed her sole executrix. No mention was made in 
the will, that any of the above provisions were to be in 

- satisfaction of dower. The widow proved the will, 
possessed, the personal estate, and entered upon the 
lauds devised to her. She afterwards recovered her 
dower at law, of the yearly value of 16/., and the lands 
were duly assigned. Upon a bill by the remainder- 
man to be relieved against the judgment. Lord Somers 
was of opinion, that the testamentary 'dispositions to 
the widow were intended in satisfaction of her dower, 
which intention appeared from the manner in which 
he had disposed of his lands not limited to his wife for 
her life. This decree was reversed by Lord Keeper 

- W rights because, in his opinion, there was nothing in 
the will which showed a sufficiently clear intention that 
the widow was meant to be excluded from her dower. 
This judgment was acquiesced in till after the^' death 
of the plaintiff, when ‘A. Latjcrencey the next remainder- 
man, became iutitled, who commenced his suit to be 
relieved against the judgment of dower, but Lord 
Co'wper declined to alter, in that respect. Lord Keeper 
TVrighfs decree ; upon which Lawrence appealed to 
the House qf LordSy who confirmed Lord Cowper^s 
decree, and consequehtly that of Lord Keeper Wright. 

Consistently with the principles before stated, the 
wreasons for the final judgment of the House of Lords 
appear to diave been these : That the devise to the 
widow of a part of the dowable estates was consistent 
with her right to dower in the remainder, and that such 
consistency continued notwithstanding the interests 
which were given in the two farms, parcels of the lands, 
not devised to her; because her acceptance of them 
might not of necessity defeat any of the trusts of the 
term vested in the trustees, since the remainder of the 
lands, after the assignment of dower, might be suf- 
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ficient to pay the debts and l^^ies in aid of the pef* 
sonalty; hence the implication that the testator m- 
tended, by his testamentary dispositions to his widow* 
to purchase her right to dower in the lands not given 
to her, was doubtful and conjectural, which is not suf- 
ficient to put a widow to an election between her * 
legal title and the benefits that she takes under her 
husband’s will. ^ * 

The next case that followed and which was determined 
upon the authority of the last, avas the case of Lemon v. 

Lemon (a), in which the husband devised part of his 
lands to his wife for life, without expressing them to 
bC in lieu or satisfaction of her dower, and the residue 
of his estates to his brother in fee. * The widow re- 
covered her dower at law ; to be relieved againsf which 
he filed his bill, but it was dismissed. 

From the above two cases, and those of the same No implica- 
class referred to in the notes (6), it appears to be esta- vIm to^dow 
blished that the dhvisc of an estate to the widow for of part of tho 
life, without expressing»it to be in satisfaction of dower, 
is not inconsistent with, and therefore will not oblige her dower in 
her to elect between it and her dower out of other 

cier. 

freehold estates of her husband, notwithstanding they 
are bequeathed to other persons ; and although she may 
have *dcvised to her by the same will, interests in or 
out of those other lands not inconsistent with her legal 
right to,dower, by lyetes and bounds, and the disposi- 
tions made of them by such will. 

But the terms of the devise to the widow less than ^xo^t such 
expression may raise a sufficiently qlear implication of 
the testator’s meaning, that the bequest to her of part particular 

of his lands should he in satisfaction of her dower in 

. stances, ns 

the remainder of them. In such cases she will be inconsistency 

between the 
two pro- 
visions. 


(a) 8 Vin. Abr. ** Devise," p. 366, pi. 45, (fi) Hitchin v. . 

Hitcbin, Pre? Ch. 133. Brown v. Parry, 2 Dick. 685 ; and Bir- 
mingham V. Kirwan, 2 Scho. andLefiroy, 444, 434. 
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obliged to elect between the devise to her and such 
her legal title. An instance of this occurred in the 
following case (a). * , 

There the husband devised all his estates whatsoever 
to his wife and two children. B and C. as tenants in 
* common, in equal shares. His property consisted of 
real and .personal estates, which were enumerated by 
him. and in tlie ev^nt of his wife surviving his. chil- 
dren, he gave their shares to her for life. &c. One of 
the questions was. whether the widow was intitled to 
dower out of the remainder of the real estates not im- 
mediately devised to her ? And Sir tVilliam Grant, 
Master of the Rolls, determined that she was not. ' 
The principle- upon which the above decision was 
founded, appears to have been that the mode in which 
the devise was made, raised a clear implication that the 
testator intended his widow to take what he had given 
to her under his will only, and no other parts of his 
estates under any title whatsoever. R(is Honour con- 
ceived. that the direction that all the testator’s rdal and 
personal estate should be equally divided between his 
widow and children, was inconsistent with her title to 
dower for that equality would be defeated if she were 
allowed in the first place to take a third of the real 
estates as dower, and then one-third of the two remain- 
•An ing thirds. This case, therefore, seems to be an autho- 

cun whe^ ^hat if the husbfuid devise h^s freehold estates to 
thfi devise is his widow and other persons, as tenants in common, 
' without expressing that his wife’s share should be in 
comttum with lieu or satisfaction, of *her dower, she must elect be- 
tween the devise to her and her legal title. 

[In Roberts v. Smith (b). the testator gave gavelkind 
lands to his wife and two other persons, in trust as to 
one moiety for his wife during widowhood, for the 


(a) Chalmers v. Storil, 2 V«a. and Bea. 222. 
Stu. 513. 


Xb) 1 Sim. & 
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maintenance of herself and her children of a former 
marriage, and as to the other moiety in trust for his 
children. It wA. held that the equal division of the 
income intended by the testator was inconsistent with 
the claim to dower, and that the widow was therefore 
bound to elect. So in Dicksen v. Robinson (a), the 
testator having given his real and persqpal estate to bis 
widow, upon trust for the equal ^benefit of herself and 
children, it was held to be aVase of election. 

In Miall v. Brain (b)^ the* testator devised his real 
and personal prop^y to trustees, uppii trust to permit 
his daughter to use and occupy a freehold house, part 
of his property, for her life, and upon other trusts, 
partly for the benefit of his wife. The Vice-Chancellor 
observed, that the testator contemplated for his cfaughter 
the personal use and occupation of that house, which 
was inconsistent with the widow's claim to dower out 
of that part of Jth^ property. The housc*wa8 part of a 
general devise, and the testator had not given it to the 
trustees free from dower, unlesij he had so given the 
rest of his estate. The testator had shown a plain in- 
tention, that the trustees should take such an interest 
in the house as would exclude the wife’s dower, and the 
samq intention must apply to the whole estate passing 
by the same devise. 

8o in Butcher v. Kemp (c), the testator having de- 
vised a*freehold farm to trustees for the benefit of his 
daughter, with directions to them to carry on the busi- 
ness of the farm, or.let it on leasp, during the daughter's 
minority, the Vice-Chancellor held this to be suf- 
ficient proof of an intention to exclude the wife from 
dower.] 

The cases above stated and referred to, re)pte prin- ^towidow's ' 
cipally to the obligation of the widow to eleht between *** 

. dxmapart 
of tii0 ignds 

• -devised to 

(a) Rolls, 30. April, 1822. (&) 4 Madd. 119. her, and the 

\c) 5 Madd. 61. 
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I»S"Se “ ”® devised to her by her husband, 

will. and‘ her dower in the residue of his estate ; but they 

say nothing as to the question whether, when the whole 
of the lands are devised to her, she may take two-thirda 
of them as a purchaser under the will, and the remain- 
ing one-third under her title to dower. The principle, 
however, * upon, which the cases last mentioned and 
referred to were decided, appcara equally to apply to 
this subject. Tliere is n& more inconsistency between 
the widow’s right to<dodrer in the lands devised to her, 
and her interest in them under th^ devise, than in the 
above cases. The husband might intend that she should 
take no other interest in the lands bequeathed to her 
than under his will, or he might mean fo pass to her his 
interest subject to her title to dower. His intention 
is dubious ; which is not rendered more clear from any 
inconsistency between the concurrent enjoyment of 
her two rights, the one under the yill*. and the other 
by the provision of the law. For want, therefore, of 
this clear implication.of intention from the contents of 
the will, that the testator intended what he had given 
to his widow should be held and enjoyed under his will 
and by no other title, it would seem that she may, in 
general, elect to take the lands devised to her^both 
Her advan- under the will and her title to endowment. This may 
1*^***® ^ great advantage Jto her, w'hen her husband dies in 
Lcrdiie^tlus embarrassed circumstanpes ; for as to one-third of the 
right. ^estate, she would enjoy it under a paramount title free 
from his incumbrance^ during the marriage, as it has 
been before 8hown<(a); and for the other two-thirds 
she would be liable to contribute with the owners of 
the remainder of the lands, in discharge of the incum- 
brances.^ 

But thd terms of the devise to the widow, less than 
expression, may in this case, as in Chalmers v. Storily. 


(<i) 5N/>ra, p. 411. 
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raise a sufficiently clear implication of the testator*8 
meaning* that he intended her to take wholly under 
his will in exclusion of her title to dower* for the same 
{Manciple governs all the cases. An instance occurred 
in the case of Birmingham v. Kirwan (a)* which was 
as follows : 

The husband being seised in fee of considerable 
real estates, devised them to tru^ccs In trust by sale 
or mortgage, or out of the •rents and profits to jiay 
debts, &c. in aid of his personal property ; and as to 
his demesne of about seventy acres, with his house, 
offices, and garden, to permit his wife to hold and 
chjoy them fbr her life at the yearly rent of thirteen 
shillings for each acre* of the demesne, exclusive of 
bog, she keeping the house, offices, and garden, in 
perfect repair, and not to let them except to the 
persons in remainder. The residue of his lands, ‘sub- 
ject to the payment of his debts and legacies, as afore- 
said, he devised l!b other persons. I'hc testator was 
greatly indebted at his death to creditors by elegit, 
who took possession of the lanils not devised to the 
widow. iShe also entered upon the demesne, house, 
&c. bequeathed to her for life ; and afterwards re- 
covered her dower at law out of the residue of the 
landS: question was, whether, under the circum- 

stances, she was intitlcd to any dower, and of what ? 
And I^ord R^dcsclaU decided, in conformity with 
Jaawrence v. Juawrence, and* the other cases of that 
class before referred to, that the devise of part of thef 
lands to the widow did not bar Her yght to dower of the 
remainder of them. But his Lordship was of opinion 
that, under the terms of the devise, and the dispo- 
sitions in the will, she could not claim dower in the 
house and demesne, and also the interest *n them 


(o) 2 Sefo. and h^ttny, 444. To the same effect, see the case 
Lord Dorchester v. £arl of Effingham, Coop. C. C. .319. . 
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^▼en to her by the wUl, nnce the enjoyment ■ under 
the two titles was inconsistent under the circumstances 
of the case ; 1st, because the rent of cthirteen shillings 
per acre was issuable out of the wAofe house and de- 
mesne, which could not be if the widow were entitled 
to endowment out. of them ; Sdly, because she was to 
keep ther premises in repair, and not to alien them 
except to the persoijs in remainder ; directions which 
applied to the whole of the estate devised to her, but 
quite incompatible with<the right of a person claiming 
title by dower, a title paramount to them, in one-third 
of the estate ; Sdfy, since if the wi^ow brought a writ 
of dower against the trustees as devisees,^ in respect of 
the house and demesne, and was" to have a third part 
set out'co her, they could not execute the trust reposed 
in them of permitting her to enjoy the whole under the 
wilVy one-third being recovered against them ; 4thly, 
because the trustees could not, in the event last sup- 
posed, reserve an acreable rent on *'the whole, and of 
the rent to be reserved she could not have dower ; 
5thly, for since the widow must admit the right of 
the trustees to the whole house and demesne, for the 
purpose of having the demise made to her under the 
will, her title to dower would involve this contradic- 
tion, that she must dispute their title as to dne-lhird 
of the whole; and, lastly, because if the widow had 
entered upon the whole house and demesne under a 
lease from the trustees, before bringing her writ of 
"dower, she must have demanded dower agunst her 
own title, ‘and avqideH the leases as to one-third. 
Under all these circumstances, his Lordship considered 
the implication clear, that the husband intended his 
wife should enjoy the whole of the house and demesne 
under alright created by the will, and not parts of 
them under a right which she had previously to it, and 
the remainder under the will. 

In the last case it is observable that the interest in 
the estate devised by the will, and the title to dower. 
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vrere contemporary and inconsistent. Such two title8» 
th«efore, meeting ti^ther could not co-exist without 
the one infringing upon the other ; hence arose a clear 
implication that the testator could not intend' to pass 
to his widow merely what he was empowered by law to 
transfer, viz. part of his estate sul:^ect to her right to 
dower. 

If the interest devised to the widow in the estate be 
not in preseniif but in JiiiHrOt she may enjoy the one 
in consistency with the other* and there arises no clear 
implication o^ an jntention from* the devise of such an 
interest, that the testator meant by it to exclude her 
immediate fitle to ^dower. The result therefore is, 
that a sufficieift case will not be made to put the widow 
to elect between her present title to dower in the 
lands, and her future interest in the same under the 
will. 

Thus, in Jncledon v. Northcote (o')* the wife was 
intitled to a portion of ^OOOA, chaigcd upon her 
father*8 property, which her 'Jiusband extinguished, 
and made no settlement upon her. Of the estates 
of which he died seised, his widow was only intitled 
to dower out of one called the Northcote estate. By 
his will he devised his real and .personal estates to trus- 
tees, m trust as to particular parts of them for his wife 
for life, and in trust as to his^residuary personal estate 
and his real estates to pay his debts, and then to raise 
^000/. for children*s portions ; and as to his real estates 
to the use of his first and other son and sons succes- 
sively in tail, remainder to the*use of his daughters, 
with remainder to the use of his wife for life. The 
testator added a codicil to his will, which formed no 
ingredient in the Court's judgment upon tjie widow’s 
claim to dower of the Northcote estate. To this claim 
of the widow it was objected that the devises in the 
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(o) 3 Atk. 433. 
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will in some measure efaubed, and were inoonsistmit 
with it ; because the testator gave to her the wry estate 
in remainder out of which she demanded dower, so 
that she ought to take either totally under the will, or 
totally to reject it. But Xord HarducAcke said, that 
nothing was given to her by the will except a specific 
legacy of persoqpl estate, and a remainder for life in 
her husband's real estate, in default of issue male and 
female by himself. And fie was of opinion, that there 
was no such inconsistency between the widow's title to 
dower and the dispositions made by^the .will, as to lay 
her under the necessity of electing between her legal 
right and the remainder devised to her in the same 
estate of which she‘^ claimed ‘dower, or th^ other benefits 
, given tocher by the will. 

Nor even In conformity with the principle before mentioned, 

ig® ' although the dowable estate" be->devised to the ’wife and 
given to the other persons ‘us trustees for sale, and. the proceeds are 
othCTpw-!^ directed to form parts of the testator^ personal estate, 
sons as true- and benefits are given to the widow out of the funds so 
^ to sell, constituted, yet there will be no implication arising 
from these circumstances sufficiently clear to oblige the 
widow to elect between her testamentary provisions and 
dower in the lands, on the ground of inconsistency. 
This was expressly so decided by Lord Alvanl^ in 
French v. Davies (a). ^ 

I'he testator devised to trustees (diis wife being one 
of them) all his freehold estates to sell, with a direction 
tliat the proceeds were to form parts of his residuary 
personal estate. He* then gave to her leasehold pre- 
mises and a variety of articles of household goods, &c. 
and a legacy of 100/., with liberty to reside in his 
mansion-house, and if she declined to do so, he ordered 
it to be sold and the money to be applied as the pro* 
duce of his freehold estates. He also gave to his wife 


(a) 2 Ves. jun. o72. 
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tile interest of 2000JL duranfn vidmtate ; but if die 
married, then half of the principal was to &11 into his . 
residuary personal estate, and the interest of the other 
half was to be paid to her separate use. The trustees 
were also to permit her the enjoyment during widow- 
hood of his plate, &c. which were *to be sold after her 
death or marriage, and the proceeds allied us the pro- 
duce of his freehold and leasehold estates.* The 
testator then directed his tritstees to place his residuary 
personal estate at interest, aftd to transfer one<eighth 
part of the ctyiital^ to three of his ^dult children, and 
to apply the interest of the remainder for the support 
of his infant* children till *21 or marriage, and then to 
transfer to thdhi the Capitdl. Benefit of survivorship 
was given amongst them, in the event of all *of them, 
except one, dying before the residue could be ascer- 
tained or their shares J^ec&me payable ; but if all of 
them died before the happening of either of those 
events, he gave \he whole of his residuary estate to 
his wye and 3 and C absolutely in equal shares. The 
principal question was, whether the widow should be 
compelled to elect between the benefits given to lier 
by the will and her dower out of the freehold estate, 
w hich w as sold with her consent.? And Lord Alvanley^ 

M. It.r determined that she was inti tied to dower, and 
also to the provisions made for. her by the will. 

The ground for the foundation of the last decree 
was, that none of the dispositions in the will raised an 
implication of clear intention in the testator to ex- 
clude his widow from dower. The direefion for a sale 
of the freehold estate was not obstructed by her legal 
claim to endowment, for she might, as she did, take a 
compensation out of the purchase-money on account 
of it. The dispositions in the will were hot defeated 
by her demand of dower, because the legatees took so 
much of the produce of the freehold estate as the 
testator* had a right to dispose of, and they were in 
justice intitled to no more. And with respect to the 
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principles applicable to these cases his Honour said, 
that the husband's ignorance of his wife being intitled 
to dower was not sufficient to put her to an election ; 
that it was not enough to contend that he did not 
intend her dower, because she had no occasion for any 
such intention, since her title depended upon the gift 
of the law*; but |hat it was necessary to prove from the 
will that he meant exclude her from dower, evidence 
of which would be incensiStency between her exertion 
of that right and the dispositions in the will. 

S. The subject .proposed secondly to jbe considered 
was, the effect of testamentary dispositions of rents or 
rent'Charges granted by the husband to hfs wife out of 
the dowable estate, in obliging' her to' elect between 
such ren\s and her dower of the lands. 

To the cases upon this division of the subject the 
same principles must be a'pplied as have been before 
stated. In ofder to oblige the widow to, elect between 
the rent or annuity devised to or in trust for her, and 
her dower of the lands, charged With it, a clear implica- 
tion must arise from the will and the provisions con- 
tained in it on the ground of inconsistency between 
them and the title to dower, that the latter was in- 
tended to be purchased by the former, and that the 
benefits under the will were meant to be tffe oiily 
interests which the widpw should have or be intitled 
to in the premisQ^. 

A mere gift to trustees of the dowable estates does 
not of itself raise the implication that the dower of the 
wife was intended to be barred (a). And it is con- 
ceived that a devise of an annuity or rent-charge to her 
out of the dowable estate, whether secured or not by 
an express clause of entry and distress, will not have 
that effect, ^ince it does not, as is presumed, manifest 
a clear implication of the testator's intention that his 


(fi) 2 Scho. and Lefroy, 4o3. 3 Bro. C. C. 347. 
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widow should take no other interest in the lands 
charged than that given by the will, for there is no 
inconsistency b^ween the enjoyment under the devise ' 
and the assignment of dower. The widow may have 
her dower assigned of one-third of the estate, and 
receive her annuity or rent-chai;ge out of the re- 
mainder (a). It is no objection to say that the rent- 
charge or annuity and the remedies {Provided for pay- 
ment of it were given and secured out of the whole, of 
the estate, which the widow defeats by having her 
dower of a third of the lands assigned to her, and 
thence to raise ah implication that she was not in- 
tended to have both ; because the husband might be, or 
he is supposed* to be, acquainted with hjs wife’s title to 
dower affecting his estate, and he may have meant, in 
charging it with the annuity or rent-charge, to have 
done so subject to his wife’s title to dower, i/e. to 
charge the interest which he had in the property to 
the extent only^f such interest, leaving his widow’s 
title 'to dower untouched. Hence it appeai^, that the 
implication of intention to exclude the right to dower, 
by the grant to the widow of an annuity or rent-charge 
out of the dowablc estate, is at least eqiuvocal; it does 
not amount to that clear and certain manifestation of 
inlWfimi as we have seen to be necessary to oblige the 
wife to elect between the provision under her husband’s 
will qpd her dower. Upon *the same reasoning, if Nor will a 
after the devise of an annuity to the widow out of the 
dowable lands the testator expressly bequeath then^ to tor’s estate 
^ by the terms, ** all my estfte subject to the charge 
aforesaid,” still the widow will not, as it would seem, annuiwhave 
be obliged to elect between her dower and the annuity, eaect. 
because the intention of the testator to exclude dower 
still remains dubious, since by the words* **all my 
estate,” he fhay- only intend to pass to A such interest 


(a) 1 Bro. C. C. 292. 
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08 he has the power to dispose of» u e, subject to the 
widow's title to dower ; uid then the subsequent devise 
of the lands, subject to the annuity, i;eferring to such 
interest, raises no implication of clear intention from 
inconsistency between the right to dower and the limit- 
ation of the estate, .as to render it necessary to oblige 
the widow to elect between her annuity and dower (a). 
And it is presuihed ijiat paroZ-evidence is inadmissible 
to explain the words of the will by showing that the 
testator meant by them .to pass dower, the effect of 
which, if admitted, would be to put the widow to elec- 
tion (A). ' ‘ ’ 

How far the cases support the above observations; 
the reader will decide. 

In the case of Pitts v. Snovoden, very briefly stated 
in a note to Mr, Bro'wne*s Chancery Reports (c), the 
husband devised to his widow an annuity of 501. pay- 
able out of his freehold and copyhold estates, to be 
made good out of his personal property ; and subject 
to the annjiity he devised the premises to his children, 
&c. For securing such annuity, powers of entry and 
distress were given ; and Lord Hardwicke decided 
that the widow was intitled to both her dower and the 
annuity. 

In this case it is observable that the annuity n ot 
issue out of the dowable estate alone, but out of a mixed 
fund, consisting of copyhold and fr^hold property ; a 
circumstance rel?ed upon in some of the cases after 
ntentioned. Hence the implication that the annuity 
was intended in lieu of the widow's claim upon only 
one of the funds charged was weakened, since an in- 
ference arose from that circumstance, that the widow 


(«) See 2 Vee. jnn. 580. See Sir William Grant's obaerrationa 
in Chalmers v.'Storil, 2 Vea. and Bea. 225. (5) Stratton r. 

Beat, 1 Vea. jun. 285. Contra, Dnioe v. Denison, 6 Vea. 385. 
Vide, Doc v. Chichester, 4 Dow. 65, and Doe v. Jersey, 3 Bam. 
and Cress. 8/0. (e) 1 Vol. 292. 
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having no siich claim upon the copyhold as she had 
upon the fre^old estate* and both being equdly 
charged with the^ annuity* the testator* in making such 
grant and charge upon both of them* intended the 
annuity as a bounty to her, and not as a condition to 
her giving up any right or claim upon one fund* viz. 
his freehold estate. Whether Lord Hardwicke deter- 
mined the case upon the above ,distiAction does not 
appear. It is however presumod^^ for the reasons stated 
previously to the introduction of the case* that if the 
charge of the annuity had been confined to the freehold 
property* the ^idoAr would have been intitled both to 
the annuity and her dower* and that no case of election 
would have been raised^ 

The case which followed was that of Arnold y% Kemp-^ 
steadf before Lord Nortkington (a). There the hus- 
band bequeathed to his wi£e two leasekold housed for 
life* also an annuity of 1(1/. durante viduitatCt ovxt of the 
rents of freehdld iiestatcs in which she was intitled to 
dowci^ Subject to the annuity, he devised^the free- 
hold property to ' A for life, remainder to B in fee. 
There were not any clauses of entry and distress for 
the arrears of the annuity. The question was, whether 
the widow was intitled to dower and also to the annuity, 
or was*rhliged to elect between fhem ? And his Lord- 
ship decreed that she ought to elect, observing that it 
was the manifest intention of die testator to give her 
the annuity in satisfaction of Uower* an& that the latter 
claim was in contradiction to the will. * 

The case of Pitts v. jS’nowdenMoes not appear to have 
been cited in Arnold v. Kempstead, Between the two 
cases these differences may be remarked* that in the 
latter the annuity is given solely out of the dowable 
estate, and without any powers of entry and distress. 
But how the«annuity in the case of Arnold v. Kemp~ 


(a) 2 Eden* 236. AmbL 466* S. C. 
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stead contradicts the will, more than the annuity in 
Pitts V, Sno’wden, it is difficult to discover. With re- 
spect to the testator*s intention it njay be observed,’ 
that in granting the annuity out of the freehold estate 
he might mean no more than to charge such estate to 
the extent of his interest therein, viz* subject to his 
widow's right to dower of one-third part of it, and 
then all inconsiltenqy between, the two claims is ob- 
viated. At least it is presumed that there is not in 
this case that clear and certain implication of the 
testator's intention to purchase his wife’s title to dower 
by the grant of the annuity, as is required by the cases 
to oblige her to elect between her interest under her 
husband’s will and her legal right to dower. 

The next case is Villa Real v. Lord Galway y before 
Lord CamdeUy fully reported in a note to Brownes 
Chancery Cases («). The husband devised to his 
wife an annuity of 200/. for life, and subject thereto he 
gave all his real estates, and also his personal estate, to 
trustees, ^o preserve CQntingent.uses of the real*, and 
for those purposes to Vnakc entries ; but to permit his 
daughter, or her trustee, during her life to receive the 
rents of all the premises for her benefit, and to let the 
same at the best rents, without fines, with remainder to 
the heirs of her body, &c. Powers of entry an^dfelgess 
were given to recover the aiTears of the annuity. The 
question was, whether the widow was intitled to dower, 
and also to the rent-charge, or was^bound to make an 
election ; and his Lordship was of opinion, under all 
the circumstances, that i^he ought to elect. 

It must be noticed, that the last case is no authority} 
for the proposition that a mere devise to the widow of 
a rent-charge issuing out of the lands in which she is 
dowable, hdses a sufficiently clear implication that he\ 
husband (the testator) intended that she should be put 


(a) V®1. 1, p. 392. 
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to elect between such rent and her dower y ao tlu^ it 
does not sanction the case of Arnold v. Kempstead^ not 
is it contrary to Lord Hardrasicke'^ decision in PitU v. 
Sttowden, both lilbfore considered ; but it coincides with , 
the decree of Lord Redesdale in Bh'mingham Kir-, 
nant before also stated The present case w'as de- 
tennined upon the particular circumstances the lands 
were devised to trustees, and two obligations were im- 
posed upon them ; viz. to permit ^hc daug^hter, or her . 
trustee, to receive the rents of dll the lands during her 
life, and also to demise the 'whole estate at the best rent. 
If, then, the ^vidow had assigned to her in dowQr one ■ , 
third of the ^cst^ate, the trustees could neither permit 
the daugliter or !icr trustee to receive the rents of all 
the estate, nor let the whole of it ; their les^pe could 
not enjoy the whole of the premises under their demise, 
as was directed by the will.^ These circumstanccs^were 
abundantly suHicient to*rai8e a clear an^ unequivocal 
implication, from^thc iiiconsistency between the rent- 
charge issuing out of the dowablc lands, the claim to 
dower by luetcs and bounds, and the limitations con- 
tained in the will. That such w^cre the true grounds 
upon which Lord Camden decided the case, was the 
opinion of l.ord Redesdale in the before-mentioned 
j^irmingham v. Kit'watt^b') i “ For,** said his 
Lordship, “ iny recollection of the manner in which 
Villa Real v. Lord Galway ha»always been treated, is, 
that the claim of fhc annuity was utterly inconsistent 
with the claim of dower ; that the directions in the 
will with respect to the management of the iphole estate,, 
the payment of the annuity, add the accumulation 
during the minority of the child, were inconsistent with 
setting out a third part of the estate by metes and 
bounds, and therefore Lord Camden thought the im- 
plication marpfesU that the testator did intend the ant- 
nuity as a provision in bar of dower.** • 


(a) ‘Supra, p. 5S3. (&) 2 Scho. and Lefroy, 453. 
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'I'he case of Villa Real v. Lord Galway was followed 
by Jones v. Collier (a), before Sir Thomas Sewell, 
Master of the Rolls, in which the husband beqiieathed 
to his wife, for life, his dwelling-honse in C, household 
goodsi &c., and he charged all his freehold estate at C, 
with an annuity of ^01^ to be paid quarterly to his wife 
for life, w}th power to distrain for the arrears : he also 
charged the est&te w^ith a like annuity for his nephew 
Ji, with a similar power qf distress ; and he then de> 
vised the premises given, to his wife for life, from her 
death, and also all his freehold estates so chargeable as 
aforesaid, and all dtlier his real and 'personal estates, to 
trustees, until his grand>niece D attained the age of 
twenty-five, and then to her absolutely. He directed 
his trustees to allow and apply the surplus of the rents 
and profits of his said estates, subject as aforesaid, for 
/)*s maintenance and education until she attained her 
above age. He then' directed his trustees to complete 
a contract he had entered into for theisale of part of his 
estate, and to lay out the money to the same uses which 
he had limited of the lands by his will. Under these 
circumstances. Sir Thomas Sewell decided that the 
widow should elect between the benefits in the will and 
her dower. * 

It appears from the' report, that the founduliiKi' of 
this decree was an intention implied from the direction 
of the surplus rents, subject to the annuities, to be ap- 
2 >lied for the maintenance of X), and from the inference 
that when the testator entered into the contract for sale 
of part of his estate, he ‘Conceived that he had power to 
sell it free from dower. But these reasons do not ap- 
' pear to be satisfactory ; for the supposed inconsistency 
between dower and the direction as to the surplus rents 
must be ^^lovcd if the testator be considered (as he 
primd Jacie ought), to pass no other interest in the 


(n) Ambl. 73d. 
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estates to Z>» tlian he had the power to dispose of» and 
then the terin surplus rents will consistently refer and 
apply, not to the whole, but to the two thirds of the 
estates of which he had the power of disposition ; so 
that this direction and disposition, and the assignment 
of dower by metes and bounds, are consistent with each 
other, and do not raise that clear and unequivocal im- 
plication of intention in the testator,* that his widow 
should for^o her legal righ} for the interests given ta 
her by the will (a). And wit!} respect to the inference 
to be drawn from his entering idto a contract for the 
sale of part of Ithe dlstate, that is also'ambiguous, for he 
might not hajire had his wife’s title to dower in contem- 
plation, and therefore no intention to deprive her of it, 
and he might have intended to have sold the laauls sub- 
ject to dower, or the widow might have concurred in 
the sale upon having pai*t of the purchase-moncyrpaid 
to, or settled upon her,* in compensatioQ of her legal 
right (/;»). Tilts c^sc, therefore, seems to be one of the 
weakest in which the widow was put to election, and it 
is presumed that a similar case,* occumng at present, 
would not receive the same determination. 


The next case which occurred upon this subject was 
Pearson v. Pearson (c). There the husband devised 
a ho(!i*a< 4 Uid ten acres of land tTo his son, subject to a 
rent-charge of 10/. a year to his wife for life, and q£5l. 
a year to his brother. Question, whether the widow 
was intitled to the annuity ‘and ulso to her dower ? 
Lard Rosslyn decided that she was intitled to bothy 
upon the principle that there appeared to he no incon- 
sistency between the right to dower and the rent-charge, 
or the dispositions in the will. 

His Lordship, however, considered that if the estate 
were insufficient to satisfy the annuities lyid dower. 


(a) 3 Br«f. C. C. 3 17. . (6) 2 Vcs. juii. 5 77. (c) 1 Br<r. 

C. C. p. 292. 
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stfch circumstance wotild be sufficient to raise the ne- 
cessary implication that the widow was not intended to 
have the provision in the will and her dower, and an 
inquiry was directed to ascertain the i^act. The present 
is the first case in which such an inquiry was directed ; 
and in French v. ^etvies (o), the Master of the Rolls 
said, that although 'Lord- Thurlow thought that he 
would not haveunade such a reference, yet he was un- 
willing to assent to that ; ,he admitted, with his Lord- 
ship, that nothing wm ^o dangerous as to construe a 
will by extrinsic circumstances, unless it were so clear 
as to.exclude all doubt, but that thd doctrine of election 

X 

•was much more an argument of conscience than any 
thing else ; it would tlierefi>re be unconscientious in the 
widow to claim both under the will and also her dower, 
if there was an irresistible presumption that it was 
against the testator's intention ; for which reason it 
aeems his Hqjnour presumed that cases of election were 
exceptions to the general rule, that «^o inquiries ought 
to be directed, nor evidence permitted to lay a fisunda- 
tioii for determining ''contrary to what appeared upon 
the face of the will. His Honour's conception upon 
this subject appears to have been confirmed by Lord 
Lldonf in Druce v. Dennison (i), who there deter'- 
mined after mature consideration, tliat evidanaa- in a 
sense parol, viz. a statement of property in the testator's 
hand-writing, and his books of account, were evidence 
admissible to show that under a d^ise of his reed and 
personal estate he intended to pass property not strictly 
his own, viz. personal* estate which belonged to his 
wife. 

I shall n<^w advert to the next case in succession. 
Wake V. H tike (o'). There the husband devised all his 


(a) 2 Ves. jun. 580. (b) 6 Ves. jun. 385 ; sed vide Stratton 

V. Best, 1 Ves. jun. 285, ante, p. 590, and Doe v. Chidiester, cited 
tkere. (r) I Ves. juii. 335, and 3 Bro. C. C. 255, S. C. 

t 
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estate and eflfeets trust (subject to an annuity dr 
rent^^arge of 33/; to his wife, for life) for his son by a 
former wife, whom he made residuary legatee : upon 
the question of the undow’s election, BuUer^ J., sitting 
for the Chancellor, decreed that she was not intitled to 
both her annuity and dower. The point does not ap- 
pear to have been much consider^, and the .case was 
decided upon the authority of Jo^es vf Cottier, before 
stated, but neither Pitls v. ^nowden, nor Pearson v. 
Pearson, were mentioned. Thjs case, therefore, being 
little, if at all argued,^ and being determined by a judge 
not very conversant Vith tjie rules of Courts of Equity, 
itris presumed that it cannot be produced to shake the 
decisions in the* two former cases of JPitts v. Snowden, 
and Pearson v. Pearson. 

The case that shortly followed the last determina- 
tion was Foster v. Cook (a), which is expressive of 
Lord 2'hurlords opinion upon the propriety of the 
judgment given \n^JVake v. TVake. The husband being 
seised *of freehold messuages, &c., and possessed of 
leasehold and other personal property, devised to trus- 
tees all his real and personal estates, upon trust to pay 
his wife an annuity of 501. durante viduitate ; but if 
she married, to pay her an annuity of 30/. only. The 
trustet's were to permit her to have the use of his man- 
sion-house, and the furniture in it, at her election, 
whilst single ; and he directed that the child with 
which his wife was encient ^ould be brought up by 
her until the age of twelve years ; and that the trustees 
should improve and manage his ^eal and personal estates 
in the best manner, for such child, and its support and 
maintenance. He then gave to the child, when arriving 
at the age of twenty-live years, all his real and personal 
estates, chained with the payment of the lyftlow’s an- 
nuity ; and he directed his trustees with all convenient 


sm 


(a) 3 Bn>. C. C. 347. 
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speed to possess themselves of all his estates and sub- 
stance, and to improve the same for the benefit of his 
child. It was one of the questions in t^e cause, whether 
the widow was intitled to her dower and the annuity ; 
and Itord Tkuthw was of opinion that she was intitled 
to both: 

The above case resembles in its circumstances some 
of the authorithss before stated. The annuity in it is 
charged upon a mixed fnnd, as in Pitts v. Snowden^ 
and it supports the decisions in that and the case of 
Pearson v. Pearsem. ; it is also quite consistent with 
the ease of Villa 'Real v. Lord Cfalwc^, although in 
some particulars resembling it. In both, the devises 
were to trustees to receive the rents and manage the 
estates for the benefits of the devisees ; but here the 
concordance ceases, for in the present case there was no 
direction that the trustees should demise the premises, 
as ill Villa 'Real v. Lord Galway ; so that Lord Cam- 
dent for the reasons befoi’e stated iu*the consideration 
of that c^e, considered the implication clear and satis- 
factory, that the widow could not have been intended 
to take her dower in contradiction to the will. But in 
Foster v. Cook there is no such inconsistency ; for 
under the presumptj|pn that the testator only meant to 
dispose of the interest which he bad in his rcd^ estates, 
i. c. the inheritance subject to his widow’s title to 
dower, all his testamentary dispositions may tak^ effect, 
although the widow have her dower assigned by metes 
and bounds. 

The last *0080 which* has occurred upon this subject 
is Greatorex v. Cary (»). The bequest by the husband 
was of 150/. a year to his widow, durante tuduitatCt 
which he ordered his executors to pay half-yearly, out 
of his real .and personal estates ; and he directed his 
personalty to be placed out at interest, to assist his real 


(fl) 6 Vcs. jnn. 615. 
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estate in the payment , of the annuity, or bo much at 
least of his personal estate as should be necessary for 
that purpose } and he desired the first payment of the 
annuity to be made in six months after his death. He 
then gave to the widow his household furniture, &c. ; 
and in the event of her dying wi^out ieaving a child, 
he devised to bis sister his residuary real and personal 
estates. Upon the widow’s claim of her annuity and 
dower. Lord Alvanley determined on the authority of 
the last case, and the principle before stated, that she 
was intitled to both of them. * 

The readdr prOfiably will have drawn the following Oorollury 
•corollary from the review of the preceding cases, taking *!“* 
also into his consideration .the bias .of Courts of Equity Aqy., 
in favour of the widow’s claims, — ^that whetly;r an an- 
nuity or rent-charge be given to her out of the parti~ 
cular estate in which she intitled to dower, o^ out of 
that estate enumerated*amongst other property, she will 
be intitled t<f bqjth provisions, unless, in the first case, 
the •estate is insufiicient to pay the annuity and to 
answer her dower } from which circumstance the inten- 
tion would be apparent that her husband did not meaii 
that she should be at liberty to enforce both her claims : 
and unless, in the second case, when upon a considera- 
tion cl»the whole will, such *an inconsistency ajipears 
between the provisions or limitations in it, and the right 
to dower, as to make the iiftention manifest and in- 
dubi tablet that she was not to have the benefits in- 
tended for her by the will, together with her dower* 

Before leaving this subjectf^I must advert to the cast? 
of Boynton v. Boynton (a) ; a middle casp between ex- 
pressions short of direct affirmation that the provision 
should be in bar of dower, and when nothing is men- 
tioned on the subject. 

In that «asc, the husband, after giving to his wife 


(fl) 1 Bro. C. C. 445. 
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for life, his mansion-house, &c., and some legacies, de- 
vised to her an annuity of 1000/., chained upon his 
real estates not bequeathed to her, ^d in lieU of 
dower ; l^ut this grant and the legacies were declared 
to be void if she married again, and in that event he 
gave* her an annuity of 100/., similarly charged, ** in 
full for ev^ry benefit and advantage which he meant 
should arise out of any of his real or personal estates, ' 
in case she should marry qgain.” The widow, in an 
answer to a suit, elected^ take her dower, and after- 
wards married; upon*w!nch a supplemental bill was 
filed, ipid she claimed, by her answer, both her dower 
and the annuity of 100/., notwithstanding her prior^ 
election ; but Xord Thurloso said, that •the terms in 
which thj^t annuity was given were tantamount to ex- 
press declaration that she should hot have dower, and 
that li^ving married again, and elected her dower, she 
had no title tq the annuity of* 100/., and he decreed 
accordingly. 

In instances where the widow is bound to eledt be- 
tween her jointure or dower, and the benefits given to 
her by her husband*s will, she is intitlcd to have the 
values and amounts of her two interests ascertained 
. before she elects between them*; she may therefore file 
a hill in equity for the ascertainment of tlfOse'iii- 
terests («) ; for election cannot satisfactorily be made 
between the two estates,' until the person electing ac- 
tually knows tlieir relative Values ; and no rational in- 
ference arises prior to that period from the receipt of 
either, that the party meant to elect and accept the one 
in preference to the other; so that if the widow receive 
an annuity or rent-charge under her husband’s will, and 
remain ignorant of the value of her dower, such receipt 
will not preclude her right of election when that- vdiue 
is aiscertaincd (/>). An instance of this occuired in Wake 


(a) Nemnon v. Kewman, 1 Bro. C. C. 186. (6) Posey 

V. Dcsbouvric, 3 P. Will. 313. Biunbold v. Rumbold, 3 Ves. 65. 
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v, Wake (a). There the annuity had been received by 
the widow for three years after the death of her hus* . 
band, yet the Cpurt held that her right of election re^ . 
muned open: and in Butricke v. Broadhunst, after, 
stated. Lord RossbfUy in observing upon the case of 
Lord Beaulieu v. Lord Cardigan^ finally decided in 
the House of Lords (6), in whicK the right of election 
continued years, said, ** all that was decided 

by the case was, that under jcircumstances, election 
may continue till the whole ^^ir be wound up, and 
the trusts executed.” 

But the principle is inapplicableVlien the amounts excc^ when 
df the two rights are clear, or may be easily discerned ^ 
after the husb{md*s death ; for in such a case the widow's from the be- 
acceptance of the bequests given to her will«be ir- goring, 
revocable election to abide by the will, and to forego 
her dower. ^ • *■ ' 

Thus in Butricke v. Broadhurstfe), the husband by 
will (of whieft Iw appointed his wife sole executrix) 
devisSd to trustees idl his real and persona^ estates, in 
trust to permit his wife to receive the rents and profits 
for her life, provided she did not marry. The trustees 
never acted. She received the rents for ^ve years after 
her husband's death, and then filed a bill claiming to 
elect airtntercst for life in a trust fund of 2000/., under 
her marriage articles, instead of the property under the 
will, between whicji she was un*der the necessity of elect- 
ing ; but Lord IViurlow wa*s of opinion that there was 
no foundation for the suit, observing that the widdW 
having taken possession undc^ t^ie will, and the estate 
being a free Jund from the beginning, he could not 
think of a principle upon which the Court would say 
that she was then competent to elect. He further ob- 
served, and expressed his wish of being •iinderstood. 


a) 1 Ves. jun. 335. (5) 3 Bro. Pari. Ca. 277, Svo. edit. 

Ambl. 43^, S. C. (c) 1 Ves. jun. 171. 3 Broum C. C. 88, 
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tJjiit iuB judgment liras, founded upon the particular cir- 
cumstmice that ^he bill was filed without any ground, 
and na suggesSion that the real or personal estates were 
in such, a siti^ation as to render it doubtful what the 
result would be, and consequently that the widow had 
laid no ground which intitled her to elect, after an ac- 
quiescence and enjoyihent for five years. 

It appears from the last ciue, that the widow could 
not be unacquainted with ^e annual amounts of either 
ftind, since that under mayriage settlement was>specified 
and certain; and shd could not be ignorant of the 
yearly value of the’rents and intereSt of her husband’s 
real and personal estates, after receiving them for five 
years from his death. Under auch cincumstances, it 
have been an abuse of the general principle to 
ji^/e extended it to such a case as the present. 

’jlf,^. however, the election be made by the. widow 
mi|der the sujqiosition that the estate devised to, and 
nq^epted by her, was free from all claims and demands, 
^]Jen the fact is the reverse, then •such election will not 
jid her, because it was made under a mistake, in igno- 
^rance of the real state of the property, against which 
she is intitled in equity to be relieved : an instance of 
this kind occurred in the case of Kidney v. Corns- 
maker (a). * — 

There the husband, after marriage, purchased a fi'ee- 
hold estate, which he limited by deed in remain^r to 
his wife for life, after his own death : he then by his 
w^l made several devises and bequests in favour of his 
wife of freehold and leasehold lands, &c., expressing 
them to be in bar of dower, and directing her to release 
his trustees from it. Some of the freehold estates to 
which the right of dower attached were sold under the 
trusts of the. will. When the above purchase was made, 
the wife conndered her husband to be possessed of large 


(ffl) 12 Vcs. 143—153. 
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property* and not otherwise indited thaif in the ot^- 
nary course of business : under such impression* tmd 
the persuasion that she should enjoy the full benefits of 
the provisions made for her by settlement and the will* 
she released the trustees fVom her dower ; and it was 
declared in the deed that it was.not to bar or affect 
those provisions. The testator, Ker husband,.wa 8 greaUy 
involved in debt at his decease ; ,to satisfy the whole of 
which it became nccessai% to resort to the estates de- 
vised by him to his wife : ^e therefore insisted, that 
although she had Released her *dower as above, yet as 
she did so under fhe belief that she*should have enjoyed 
*the benefits given to her by the will and the settlement, 
free from all claims and deductions, she was not bound 
by the release, but was at liberty to claim her.dower, or 
a compensation for it, in all the freehold or customary 
estates of which her husband was seised of an estate of 
inheritance at his death. And Sir WiUiam Grant, 
Master of the IVoUs, determined that the wife was not 
houlTd by her election, since it was made ^nder a mis~ 
taken impression that her husband’s creditors would 
make no claim upon the estates devised to her, and that 
she was therefore intitled to enforce any of her legal 
rights, and to an inquiry for that purpose of the estates 
ill which she was intitled to dower. 

The consequence of the widow’s success in this suit 
would be, as it will occur to *the reader, to defeat the 
remedies of all sucli credi£ors whose debts were con- 
tracted after marriage, against such parts of the f!t%e- 
hold estates as she was intitl^ jo hold in dower, since 
her title had relation to the marriage, and was therefore 
paramount to their claims. 
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CHAPTER XII. 

THE WIPE’S 'POWER OVER HER HUSBAND'S READ 

ESTATES. 

In preceding parts of this treatise references 'have 
been made to this dhapter in regard ^o the provisions 
which the law has made against wrongful «alienations * 
by widows of interests acquired by them «in their hus- 
bands* reql estates, either by operation of law or by 
gifts or settlements from their husbands ; and the dis- 
continuance of 'the wife’s estate by the husband, and 
the remedies pipvided against if, having been detailed 
in a former chapter (a), the subject i)ow ‘necessary to 
be considered is the discontinuance of the husband’s 
estate by the wife after bis death, and which it is pro- 
posed to treat of under the following sections and sub- 
divisions : 

I. Of the alienations ' bij doxcresses and jointreses 
whose interests arejbr life only^ and the remedies 
provided against their tortious convet/ances. 

II. Gf the alienations l/y Jointresses whose provi- 

* sions were given or settled upon them in tail, and 

• the remedies provided agahist their discontinu- 
ances ; and par^ticularlif by statute 11 Henry 7, 
chap* $^0, and it is proposed in commenting upon 
that statute to consider — 

1. W]iat estates and mtercsts come within its 
provisiotis. 


(a) Chap. ii. 
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2, Wliat estates and interests are not within its 
provisions. 

S. What alienations by widows are and are not 
JbrfeitureSi and^ 

4. OS entries under the statute^' and when such 
rights are destroyed. 

III. Of the effect qf the statute upon the practice of 
Courts of Equity in decreeing a specif perform- 
ance of marriage articles. 


I. *As to the alienations by ddwresses and jointresses 
whose interests aiti*for life only, aild the remedips pro- 
vided against their tortious conveyances. 

If a dowress or a jointress, tenant for life, aliened the 
estate by a conveyance at common law for fhe life of 
the alienee, or in tail, or in fee, it was a forfeiture of 
her estate ; and her heir plight have entered upon the 
lands and defeated thd title of the aliepee ; but if the 
widow or joiAtre^s had annexed a warranty to the con- 
veyance, and the heir omitted to enter during the 
widow’s life, the title of the alienee woulcl have been 
complete, for the warranty of the heir’s ancestor de- 
scending upon him was an estoppel to his claiming the 
estate in consequence of the legal presumption arising 
from h!& neglect to enter updh the alienee during the 
life of the widow or jointress, that he, the heir, had 
received an equivalent in valilC for the lands ; that pre- 
sumption, therefore, whiclf was not allowed to be re- 
pelled by contrary evidence, precluded the heir from 
recovering the estate itself (aX • 

This legal fiction being attended with great in- 
justice to the heir, the legislature first began to apply 
a remedy in the instance of such alienations by tenants 
by the curtesy ; and the statute of Gloucester {Jt) was 
passed, by which it was enacted, ** that if a man aliened 
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{a) ClTTRt. S65 b, 367 6. Vang. Rep. 39 1. (A) 6 Edw. I. chap. 3. 
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a tenement which he held by the law of Enffland, his 
son should not be barred by the deed of the Either 
(from whom no heritage descended} to demand and 
recover ^y writ of mort d*attcestor of the seisin of the 
mother, although the deed of his father doth mention 
that he and his heira be bound, to •warranty** But 
this statute bound the lieir if he had at any time assets 
from his father ; ^and^it declared ‘that the heir of the 
wife should not be barred of his action after the death 
of his father and mother by the deed of his father, if 
he demanded by actioh the inheritance of his m6ther, 
in a writ of entry. Which his father dliencS in the time 
of the mother, whereof no fine was levied in the kingV 
Courts. It would, seem, therefore, thai: the line or 
recovery pf tenant by the curtesy was not provided 
against by the above act. 

Tha( statute having in spme measure relieved the 
heir from the plienations of his father tenant by the 
curtesy of the mother’s estate, it ^as * immediately 
followed by another act (a) to preserve the husband’s 
estate for his heir, or the person in reversion, against 
the disposition of it by the widow holding it in dower. 
By that statute it is declared, ** that if a woman sell or 
give in fee or for term of life the lands that she holds 
in dower, the heir or other person to whom the land 
ought to rex'ert after the death of such woman, shall 
have present I’ecovery to demand the land by a writ 
of entry made thereof in Chancery.’* The two last 
sti^utes appear to have been made solely for the benefit 
of the heir and the person in reversion, but the next 
statute which w'as pa^cd, viz. the eleventh of Henry 
^ seventh (A), seems to have extended its provisions 

not only to the heir, but to the persons to whom the 
Imids in Jaipiure within that act (c) should belong 


(fl) 6 Edir. 1. chap. 7. 
Sm. 2. pL 4.' 


(A) Chap. 20. 


(f) See hffra. 
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after the widow's death (o). It also includes tenants 
in dower, and tenants for life ex provisione viri (the 
latter of whom were not comprised in the other stetutes 
before mentions), and it gives rights of entcy to the 
persons beneficially interested in the estate. Its clauses 
are particularly framed so as to rempve the effects of the 
widow's discontinuance of her hiisband's estate, as will 
afterwards appear w'hen the statute ds considered in 
detail. 

^ Jfc 

The last statute applicable, to tHp present subject is 
the fourth of Anne (A), which declares, ** that all ww* 4 Ann«, 
i-anties that sliall bS made after the first day of Trinity "• 
term by tenant for lije of any lands, tenements, or 
bereditaments^i the same descending or coming to any 
person in reversion or remainder, shall be void." 

The effect of these several statutes seems to be, to 
exclude the bar created by the warranty at copimon 
law, leaving to the persons intftled to thg estate subject 
to dower or c'urtgsy, or the widow's jointure for life, 
the same right of entry as they would hav<^had if no 
such warranty had existed. 

II. We shall next proceed to treat of the alienations 
by jointresses whose provisions 'were given or settled 
upon them in tail, and the remedies provided against 
their dicsontinuances, and particularly by stat. 11 
Henry 7» chap. 20, before referred to. 

It must be remarked that v^hat has been previously 
said applies only to tortious* alienations by dowrcsscs, 
tenants by the curtesy, and jointresses for life. In 
cases where the widow was seised of an estate tail ex 
provisione viri, she, as any other tenant in tail, might, 
previously to the statute of Henry the seventh, have 
barred the issue by a fine ; and not only the issue, but 
the persons in remainder or reversion, by.h common 


(o') Co. liitt. 326 6. 1 Leon, 262. Cro. Eliz.dM. 3 Rep. 51 5. 

(A) Chap, rf, sect. 21. 
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recovery. In order to prevent such alieiiations, and 
to preserve for the issue of the marriage the provisions 
intended for them, as also to continue the estate in the 
family oj the husband, from whom it* proceeded, and 
by whom it was settlied^ it seems that the legislature, 
taking as a pattern the statute de donis conditionaU^ 
bus (a), passed the aM of the eleventh of Henry the 
seventh (6), whi^h .provides and declares **that any 
woman who had or should have any estate in domer, or 
for ly'et or in tail jointly with her husband, or only to 
herself^ or to her use*va. any manors, lands, tenements, 
of otl^ei’ hereditaments of the inheritandb or purchase 
of her husband, or given to the husband /ind wife, in 
tail or for life, by /my of t\^e ancestors qf the husband, 
or by any other person seised to the use of the husband, 
or of his ancestors, and had or should, being so/c, or 
with ^ny ajter taken husbandt discontinue, alien, re- 
lease, or confirm with warranty, or by covin suffer any 
recovery of the same against them or any of them, or 
any other seised to their or either of their use ; all such 
recoveries^ discontinuances, alienations, releases, con- 
firmations, and warranties shall be utterly void and of 
none effect. And that it shall be lawful to every 
])crson to whom the interest title or inheritance, after 
the decease of the women, of the manors, ^c. being 
discontinued, aliened, and suffered to be recovered 
after the first day of December then next shall 
appertain, to enter into all and eVery the premises, 
and peaceably to possess and enjoy the same in such 
manner au|l form as ^c or they should have done if 
no such discontinudnee. warranty, or recovery had 
been had or made. And that if any of the said hus- 
bands and %votnen, or any other seised to the use of 
them, of the estate before specified, after the said first 
day of December, make or cause to be jpade or suffer 


e 

(a) ISEdw. I. c. 1. (/>) Chap.20(— ^ 
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any such discontinuance, alienations, warranties, or re- 
coveries, in form aforesaid, that then it’ shall be lawful 
to the person or j)ersons to whom the said manors, &c. 
should or ought to belong after the decease*of ,the said 
women, to enter into the sanie, and* them to possess 
and enjoy according to such title q^id interest as they 
should have had if the same women had been dead, no 
discontinuance, warranty, nor recovery had, as against 
the said husband during hjs life, if the said discon- 
tinuance, alienation, warrantit^p, and,recoverics be here- 
after had by or against the same liusbands and woniep 
during the eovertufe between them.* Pnovii>Ki> that 
the said women, after the decease of their said hus- 
bands, may rcrenter into the same* manors, &c. and 
them to enjoy according to their Jirst estate in the 
same. Anu that if the said women, at the time of 
such discontinuance, alienations, recoveries, warranties 
after the said first day "of Decrmbery tq be had and 
made of any df tl^J premises, be sole ; then they .shall 
be hawed and excluded of their title and interest in 
the same from thenceforth, and flie person and persons 
to whom the title, interest, ‘and possession of the same 
should belong after the decease of the said women, 
shall immeiliately after the said discontinuances, aliena- 
tions, vvaTvanties, and recoveries, enter into the same 
manors, &c. and them to possess and enjoy according 
to his or their title in the same. Provided also that 
the act extend not to any ‘such recovery or djscoii- 
tinuance to be had where the heirs next inheritable 
to the said women, or he or they that next after the 
death of the same women should have estate of inherit- 
ance in the same manors, &c. be assmting or agreeable 
to the said recoveries, where the same assent and 
agreement are of record or enrolled. .Provided 
farther, that shall be lawful to every such womdn, 
being sole, or married after the death of her first hus- 
band, to give, sell, or make discontinuance of any such 
lands forTerm of her life only, after the course and 
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, usage of the common law before the making of this 

act.” 

92 Hen. The last act was referred to and confirmed by the 

VIII. c. 36. statute of Henry the Eighth (a), which 

was passed for the exposition of the statute of fines ; 
and it provides ** tjiat the ac^; itself (the SS Hen. 8), 
nor any thing therein contained, shall extend to bar 
or exclude the Jawfpl efitry, title, or interest of any 
heir or heirs, •person or pprsons^ heretofore given, or 
hereafter to be giyen, gyown, or accrued to them or 
any of them, in or lo any manors, &c. by reason of 
any fine or fines heretofore levied,* or hereafter to be 
levied by any woman after the death of her husband, 
contrary to the form, intent,’ and effect of the statute 
of 1 1 I|cnry the Seventh, c. SO, of any manors, &c. 
of the inheritance or purchase of her husband or of 
any qf his ancestors, giveji or assigned to any such 
woman in do^cr, for life or m tail, in use or posses- 
sion ; but that the same act (11 Heiyiy 7 )* shall stand, 
remain, juad be in full strength and virtue icr every 
article, sentence, and Vlause therein contained^ in like 
manner and form as though the present act had never 
been made.” 

These statutes being remedial^ they, like the act of 32 
Henry 8, chap, 28, considered in a former chapter (6), 
have' been construed liberally, according to their spirit 
and intention, and not ^cor^ig to the letter (c). 


(a) 32 Hen. 8, cliap. 36,^scct. 2. (6) Chap. 2, pp. 56, et 

seq. « 

(c) It han been argued, that the statute preventing the widow ^ 
from aliening the inheritance, deprives her by implication of the 
right of cutting timber. But it is decided that tenant in tail ex 
provUione vini^ even after possibility of issue extinct, is di^nnishable 
of waste at law, and has a property in the timber cpt. WiUtams v. 
Williams, Id I'es. 419. 12 East. 209. But after possibility of issue 
extinct, she may be restrained 6om committing equitable .waste. 
Cook V. Whaley, 1 Eq. Ca. Ah. 220. 400. 3 Madd. 5 29. W illiains 
V. Day, 2 Ch. Ca.'S2. Anon. 2 Freem. 278. AbraS^v. Bubb, 
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Thfi statute of Heniy the Seventh seems to antici- 
pate and onl^ to provide against the discontinuances 
of such tenants jn dower whose titles are complete 
under assignments of dower ; for the expressions are, 
**any woman who had or should have any estate in 
dower.” Yet these words have ^ been considered as 
embracing a mere title to dower. It was accordingly 
said by Rhodes, J. in Barker v. Tayl6r (a), that ** if 
a woman, having title to dower,,cnter and levy a fine 
before she be endowed, such .fine is within the act, 
although she bq not tenant in dower.^ 

In commenting upon the statute of Hen. 7> c.* SO, 
as*proposed, we shall proceed to consider,— 

First, what 'estates -and *intcreste fall within the 
provisions of the statute, taking that act as tho guide 
and director in the arrangement of the remarks to be 
made upon it. 

1. The subjects mentioned in the act* are manors, 
lands, tenements'^ and hereditaments ; and it has been 
adjudged that' the .statute extends to /t'faf>estatcs 
settled by the husliand in trust for his wife ; and for 
this reason, that as the act expressly mentions lands 
holdcn to the me of the wife, it necessarily includes 
modern trusts, and also equities of redemption (b). 
Trusts beiftg at the time of passing the statute mere 
uses at common law. 

Accosdingly, in i^ymson v. ^mer (c), the husband 


2 Freem. 53. 2 Show. 69- 2 Eq. Ca. Ab. 757. 2 Swan. 172. See 
15 Vcs. 431. 3 Modd. 338. It seems doiAttful whether a jointless 
tenant in tail, before possibility of issue extinct, will be restrained 
from equitable waste : the question bears an analogy to that whioh 
was discassed in the Attorney-General r. the Duke of Marlborough, 

3 Madd. 498, where the Vice-Chancellor .was of opinion tfiat a tenant 
in tail, restrained hf^a special Act of Parliament from boning the 
entail, was not within the principle on %vhich equitable* waste is en- 
joined. ; 

(a) 2 
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vested in trustees real property in trust, as to lande 
of the annual value of 150/. for the wife in tail ge- 
neral, remainder in trust for the .husband in fee. 
There* was no issue of the marri^e, and the husband 
died. His widow suffered a recovery, and devised the 
lands for the payment of her debts, and died without 
issue. Upon the bill of the husband's heir against the 
creditors of thh wife, the Court decided that the case 
was within the statute. • 

d. The act dcclsvre^* “ that any woman who had or 
■vchould have any, estate for life, *cr in tail jointly with 
her 'husband, or only to herself, or to her use, in any 
manors, &c. of the inheritance or purchase of her hus- 
band, or given to the hiisband and mfe in tail or for 
lije by^any of the ancestors of the husband, or by any 
other person seised to the vise of the husband, or of his 
anc6stors,’* and should dikeontinne, &c. Such arc the 
estates mentioned in the act ; but in- consequence of 
the liberal construction which ha^becn put upon the 
statute, ait has been' determined, that whenever an 
estate has been derived, either from the husband him- 
self, or from any of his ancestors, it is within the 
meaning and protection of the statute. 

It appears, then, that the estate settled in jointure 
must be cither the inheritance or purctiase of the 
husband, or the gift pf his. ancestors ; we shall, there- 
fore, consider in the first place, such a jointure of the 
^ inheritance of the husband immediately proceeding 
from him as is comprehended within the act. 

Tlvus, m JLynefe^^. Spencer (o), the husband being 
seised of lands in fee, enfeofied J?, upon condition to 
regrant them to husband and wife in tail, which was 
accordingly done. There was issue a son, and the 
husband 'died, the son being tenan^n ttul, with the 
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reversi<m in fee in himself. He levied a, fine with |>ro> 
clamations to C in fee. The mother aftei^ards de> 
raised the ' estate Jbo 2) for his life, upon w)>ora C en- 
tered under the statute, insisting that the demise to D 
by the widow was a discontinuance and a forfeiture 
undgr the act. And the Court deraded three points, 

1st, that although the estate tail to husband and wife 
was derived from the feoffees, yet* as it was done ex 
procuratione ririy it was an j^tajl by the provision of 
the husband witlun the statute : Sdly, that the lease 
made by the v^dow^jfor the lira df the lessee, was 
discontinuance within the same act ; and 3dly, that the 
efiect of the fine being to bar the estate tail, and to 
pass the reversion in fee to C thc'conusee, he w'as 
authorized by the statute to enter upon the lessee as^ 
the person next intitled in reversion. 

3. We shall now proceed to adduce instances of 
such jointures made upon the wife, l)y her husband’s 
relatives or anccstoi's of their estates of inheritance, as 
fail witfiin the operatiem of the statute. 

In Shnrington v. Strotton (r/), in consideration 
of the marriage of his brother Ji with C, covenanted 
to stand seised of lands to the use of himself for life, 
remainder to the use of Ji and C for their lives. This 
W'as adjudged to be a provision within the statute, as 
proceeding from an ancestor of the husband. 

It may happen ^that part oV the lands settled in 
jointure on the wife by the husband’s ancestor may 
be protected by the statute against her discontinuance 
after the husband’s death, and tk^t the reiriuindcr may 
not be comprehended within the act, so as to leave to 
the wife the same power of disposition over it as before 
the passing of the statute. 

Thus, if lands be given by the husband*/ father to Itutanoes 
the son and UK intended wife before marriage in fee 

jointure n 

' protected by 

the statute. 


(a) Plowd. .'JOO, 307. 
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simple, and they after the coverture levy a fine of the 
•ooluile to the father, who grants again the estate to them 
in tail, the husband's moiety only is ivithin the statute \ 
for the first gift of the father in fee simple was not 
within the act, and the donees took the lands in moieties 
in their own rights ^ when, therefore, the husband and 
wife joined in the fine, their several shares passed to 
the father, the one from the wife a^d the other from 
her husband ; so thal^ upon t}ie regrant by the father, 
the wife's moiety ^could not be considered as pro- 
<^,ceding from .the husband's ancestor within the intent 
and* meaning of the statute (o). 

So also, in the case of 'Laughter v. Humphrey 
a man and woman, beiVig joint>tenents in fee of a 
manor} married, and afterwards levied a fine to a 
stranger, who rendered the manor to them in tail, 
'rhu wife, after surviving |;ier first husband, took a 
second, and (joined with him in a fine of the estate. 
It was determined, that the fine rvas void only as to 
the moi(;ty of the manor whibh had origin^ly been 
the estate of tho first husband, that moiety alone being 
protected by the statute. 

Tho reader will have noticed, that the statute strictly 
applies to cases only^ where the property is given to 
the husband and w'ife, in tail or for life, b^ any of his 
ancestors ; but according to the liberal construction 
of the act, it has been adjudged, that although money 
may have been given by the wife or her friends for the 
'settlement made upon her, yet if marriage constituted 
part of the consideraCion, the estate will fall within the 
provisions of the statute. 

Thus, in Moor(c^y the law upon this subject is 
stated to be, that if the ancestor of the husband co- 
venant to stand seised of land to the use of Uie hus- 


(n) 'riic Quccu V. Savage, Sloor, "la 
(<■) Page 93. 
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band and wife in consideration of marriage, also 
in consideration of money, and the wife alien the estate 
after her hu8band*s death, his heir may enter under 
the statute, for the consideration of marriage.is to be 
preferred to that of money, and then the provision 
will be considered as the gift of th^ husband’s ancestor, 
and within the act. In affirmance of this proposition 
the case of Villers v. Beaumont is referred to, 
which was to the following pffi^ct : 

A grandfather conveyed lap^s tc^ B for thirty years, 
remainder to himsel/and wife^os^heir respective live^ 
remainder to his son for life, remainder to his grandS^ 
dhd C the daughter of B in special tail ; after which 
ftdlowcd these*words, for the which manor bargained, 
and other the premises, the said B covenants to pay 
the said sum of 70/. at certain days,** &c. The grandson 
married C, who survived Jiim and his father, ^und C 
with a second husband levied a fine of,thc lands. A 
jury found dhhor^ the deed, that the transaction was 
as weit in consideration of the n)<^rriagc as of the money ^ 
and*it wss held by three judged against Dyer that the 
fine was void, for they expounded the words of the 
statute, ** given by the ancestors,** &c. to be any lands 
assured to a woman in jointure, either for money (us 
few marriages were made with6ut it) or else freely. 

And in another case, where A being seised in fee 
of lat^ds, covenanted with if, *in consideration of HOOl. 
piid by Bt and of a marriage between C the son of 
A, and D the daughter of B, to convey the lands ato 
the use of C and Z), and the 4;eirs of the body of D, 
with remainder to his own right heirs. The marriage 
took effect, and the lands were settled ; there were 
issue of the marriage, and then C made a ieoffinent of 
the estate, and, with his wife, levied a,*fine to the 
feoffee. Ons^of the questions was, whether the set* 




(a) Dyer, 146, a. Bendl. 39. 
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tlemeipt on the wife, being made in consideration of 
irnney paid by her father, as well as of the marriage, 
came within the provision of the statute ? And it was 
resolve^ in the affirmative (a)* 

Whentlic 4. The instances which have been given relate 
turc w to be merely to provisions settled upon the wife of estates 
cunaiclercil ay the inheritance of her husband or the gift of his an- 
<!A«!c*of*tlie but the statute extends to lands, &c.. so settled, 

Itusbuad ur which were of the purchase of the husband or of his 
liU ancestors, ancestors ; and wl;[at haye been considered purchases 
,,;^hin that clause of^hV act, will he the §ubject next to 
be ttujuired into. 

It is said that if husband and wife join hi selling her 
estate, and pui'chase other lands with the money, 
which afc settled upon both of them, that, will be a 
jointure within the act ; because the money was a 
chattel vested in the husban<|, which he might have 
disposed of aji he pleased ; so that, when he invested 
the money in the purchase of lands,, and settled them 
upon himself and wife, the law will consider such 
])urchasc and settlement as a jointure on tke wife, 
within the meaning of the statute (6). 

So also, if the transaction be between a stranger, the 
wife’s frionils, and the husband ; and the stranger, in 
co!isideration of a sum of money paid by th^ husband 
and the friends of his w’ife, settle lands upon her in 
jointure, that will be considered a ^purchase and set- 
tlement by the husband within the letter and meaiiing 
of the statute. 

Thus, in ^Piggot v.J^almer (c), A agreed to sell to 
Ji an estate for 10*0/. ; ii being about to marry C the 
daughter of Z), D paid 140/. of the above sum to A in 
consideration of the marriage of his daughter with B ; 
u]H>n widely tlic conveyance from A of the estate was 


fl) Kirkinnii v, Th.nnj'so:i, fro. 
(r) Mi;or. 2:>0. 
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made to B and C, and the heirs male of their j^odies* 

They intermarried, had issue, and B died. C took • 
second husband B, and they accepted from a strai^^er 
a fine sur conuzance de droit come ceo, &c. jmd ren» 
dered the estate to F for a term of 100 years, reserving 
a rent, and then C died. The, first husband*)} heir 
entered upon the lessee undef the statute, and the 
question was, whether such ent|^ uyis lawful? And 
the Court decided in favoiy of the heir, observing that 
the wife’s estate under the,f^t purchase was within 
the act, and, that .the accepm^*^ of the fine and t]j}fi» 
render of the estate for the term ^)f years made ^^Mt 
'estate void»by force of the statute. 

Secono. After having* considered the estates and What mtntes 
interests which wcfVe comprehended under this sta- 
tutc, it is proposed^ to inquire what estates and in- tutc. 
terests are not included .Within the scope of |hc just. 

And,— * . • 

1. Copyhold ^estates are not within the act, for an Copyhold* 
entry being given by it, a person would be iiitroduced **** 

as tenant, without being admitted by the lord of the 
manor (a). 

Hut if, by a transaction between the lord of the 
manor and the husband, the copyhold is Extinguished 
and the lands are settled in jointure upon the wife, 
that will be a settlement within the statute. 

Accordingly,,in StobkbriHge’s case ()?»), the husband 
and wife were joint copyholders to them and their 
heirs. The husband, in consideration of money paid 
by him to the lord of the nqjnor, obtained an estate 
oi freehold to him and his wife, and to the heirs of 
their bodies. The husband died leaving issue, and his 
widow entered and suffered a recovery, upon which 
his heir entered for a forfeiture under t^fe statute, and 

s — * 


Gilb. Ten. 181. See Harrington v. Smith, 2 Sid. 4J. 73. 
(6) Cro.l£liz. 2J. 


DisconHnuance 


ins 


Neither are 
estates 
which be- 
Imu to the 
wire, or are 
derived from 
her ances- 
tors. 


And money. 
pnUi by the*^ 
nuaband or 
his fitiends 
‘will not 
bring sttdi 
Mtaloa with- 
in the sta- 
tute; 


Discontinuance [Chap. 12. 

it was resolved that his entry was lawful, for the copy- 
hold tenure was extinguished by the acceptance of the 
new estate. 

2. have seen that the statute only provides 
against the discontinuances of widows, of estates which 
they held in jointui;e, of the inheritance or purchase 
of their husbands, or bf the gifts of the ancestors of 
the husbands, or Jby ^ny persons seised to the uses of 
the husbands or their ancestors. If, therefore, the 
estates settled in jointu^^be the* wife's own property, 
derived from aiqCof^her ancestors, speh jointures 
aro^ot within the provisions of the statute of Henry 
the Seventh. As illustrative of this. 

Husband and wife, seised of lands in right of the 
wife, levied a fine sur conuzance de droit come ceo, 
&c. and took back an estate to themselves in tail ge- 
neral, remainder to the right heirs of the wife. The 
husband died, Ipaving issue a son ; the wife married 
a second husband, with whom she joined in levying 
another fine, upon which the son* entered for d for- 
feiture under the statute ; but it was determined that 
the lust fine was not a forfeiture under the act ; be- 
cause the estate was originally the property of the 
wife («). • 

And it is said to have been adjudged 21 Ekz. upon 
the same principle, that if the husband be seised of 
lands in right of his wife, and both of them join in 
levying a fine, and the coniisee grant* a rent to them 
in tail, and the husband dies leaving issue, and then 
the widow aliens the ren^ such disposition is not within 
the provision of the statute (6). 

It has been shown, that if the estate settled upon 
the wife belong to her husband or his ancestors, tiie 
jointure wilh.be comprehended within the statute, 



(a) Eyston v. Studdc, Plowdf 463 ; aud see Cto. Elis. 524, Moor, 
71.5. (4) Cro. Elis. 2. ^ 
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although money may have been paid by the wife or 
her friends for the provision ; so also if the lauds settled 
belong to the wife or to her relations, payment of 
money by the husband or his friends in cqpsideration 
of the marriage, will not make him or them purchasers 
of the estate within the statute for the estate, moving 
from the wife’s father or relations, is neither within 
the words nor the meaning of the out ; and with respect 
to the money paid by tlye husband or his friends, it is 
.not to be considered as <|d^ncpd solely in purchase 
of the specific es^te, but ii^feisequencc, and as aj/mst 
of the marriage contract. 

Thus, • in Kynaston v. Lloyd (n), A having two 
daughters, *11 and .C,' and being seised in fee of an 
estate of the yearly value of 20/. covenanted with 
the intended husband of J9, in consideration of the 
marriage, and in consideration of 115/. to be paid by 
Z>, to assure the lands by fine to the,usc of himself for 
life, rcniaiiidc^to the use of Z> and B and the heirs of 
thdfr bodies, remainder to the heirs of the body of JS, 
with* remainder to C and ficr right heirs. The as- 
surance was made, and the marriage took effect. JD 
paid the 115/. and there was a son of the marriage, 
and then JD died. B took a second * husband, and 
aliened the lands by fine.* The son entered for a 
forfeiture under the statute ; and the question was, 
whpther this was an ’ estate within the act ? And it^ 
was decided in the negative, because the lands moved 
from the wife’s father, and her advancement in* mar- 
riage was intended to be th^ cause of the gift, and not 
the money ; and the Court said, that although the 
husband paid 115/. the sum was not intended as % 
valuable price of the land, hut fer the purpose of 
having the estate limited to him as wc^ as to his wife, 
in order tl^t he might have the lands although he 
should have no issue. The Court also acted upon the 


(nr) Cro. Jac. 621. Palm. 2 1/** ^cnk. 319. 
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same principle, in the subsequent case of Copland v. 
Ppatt (a). - 

There, the father haying three daughters,' Bt 
and Df cqvenapted with A the then husband of his 
daughter Bt in consideration of 400/. paid by A, and 
in consideration of the marriage, and preferment of the 
blood of thQ father, to stand seised of lands to the use 
of Af and B his vyfe, ^nd the heirs of the body of B, 
remainder to the use of the ifothpris other daughters in 
tail, with remainder to )ns own right heirs. A died 
M^^^ut issue, and B e^t^yed the l^nds to a stranger 
bynhe. , And, whether the alienation was a forfeiture, 
was the sole question. And it was resolved that B 
was not a jointress within the Statute, although 400/. 
had been paid by y/, because the estate first moved 
‘from the father, and the advancement was made by 
the ancestors of the wife, and, was not of the purchase 
or assurance of t|ie husband or of his ancestors. 

3. It .seems that, in order to bring the jointure 
settled upon the wife within the .statute, when the 
lauds are not the property either of the 'husband ,pr of 
any of his ancestors, but of a stranger who makes the 
settlement, such settlement must, under the teimi pur- 
chase, &c. mentioned in the act, have been procui*ed by 
the husband or his aiicc.storTor a valuable consideration ; 
so that if the inducement for the stranger to make the 
^ jointure were merely x'oheiiUtry’, as from friendship to 
the husband, or in considcraiion of past services, such 
settlement would not be subject to the restrictions of 
the statute. To exemplify this. 

The Bishop of Exeter, in consideration of the^ood 
« services done by A, his domestic male servant, as for 
divers other considerations, and in contemplation of 
a marriage betfyeen A with B, the cousin of the bishop, 
cnfcofRid A and B of lands to them and ihe heirs of 


(n) Cro. Car. 5J4-I. 
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their bodies. The marriage took effect, and A died. 
His widow, Bt levied a fine of the lands, and one of 
the questions ^was, whether the jointure came within 
the provisions of the statute of Henry thc^ Seventh ? 
And it was determined in the negative : 1 st, because 
it was not a gift by the husband nor by any of his 
ancestors ; and, 2 dly, for tHe consideration of the 
service of the^husband was not aucli»a purchase by him 
as the law intended •bqj; that the jointure was the 
mere voluntartj gift of th^ ^shgp, and that the case 
was not altered ^ither by flheit'xpression in the fcsil^ 
ment “ of other considerations*^ (since nono ilT par- 
ticular w<*re mentioned), nor by the Bishop naming B 
in the dced'as his cousin (o). • 

4 . Since the design of the statute* was, to prevent 
discontinuances by jointresses of the lands of their* 
husbands, to the prejudice of such husbands jind their 
heirs, it is a consequence, that if the, settlement be so 
made upon th^ wife as to show that no regard was 
paid to the succession of the heirs of the husband lo 
the dstate, that will be a case not within the meaning 
of the act, although it be within its letter. This may 
happen when no interest is expressly given or limited 
to the heirs of the husband, but the remainder ex- 
pectan’!^ upon the estate given to the wife is limited to 
a stranger ; an instance of which occurred in the case 
of Foster v. PiJfitU (h^. 

There, a man being seised in fee of lands, devised 
them to his wife in tajX-gcncraly remainder to a stranger, 
and died. His widow manned again,* and sufiered a 
recovery of the estate. The question was, whether 
the alienation was a forfeiture within the statute?' 


(a) Ward ^Walthew, Cro. Jac. 173. BroiVnl. 137. Nojr, 122. 
Yelv^lOl. Moor, 683, S. C. (6) Cro. Eliz.2. 1 Leon. 261, 
^ C. V. Clnbb, 1 C<nn. Rep. 369. And see 6 Taunt, 100. 

103. 
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And it was decided in thd n^ative, the Court observ- 
ing, that the case was within the Utter but not the 
meaning of the act, that the statute only applied to 
lands given by the husband or his ancestor, for the 
advancement of the wife, and that the remainder of 
the estate being limited to a stranger should not be 
intended a Jointure, no*inheritance being to revert to 
the husband or de^en^ to his heirs. 

So also, if the jointure settle^ upon tlie wife by her 
husband or his ancestors^e not ior life, or in tail, but 
ii^ee simple, such joi^tune will be ijeither within the 
Icttc^npr the meaning of the statute, for it is not 
within the letter, as jointures for life, or in tail alone, 
are mentioned in it, neither is the. jointure within the 
meaning of the- act, for since general restraints of 
Alienation, annexed to limitations of absolute estates 
of inheritance, are repugnant, and against the rule of 
the common law^ it is not to be presumed that the 
legislature meant to countenance and. giVe effect to 
such restraints by a statutable prevision, when 'the 
words of the act are insdfficient for that ‘purpose | the 
wife’s alienation, therefore, of an estate in fee-simple, 
settled iq^ jointure by her husband or his ancestors, 
will not be a forfeiture within the act (a). 

f The reasons given for* the judgment in F^^ster v. 
imply that the wife having an estate in tail 
general, e.v provisione vii^, would be restrained from 
'alienation, if the reversion were in the husband or his 
heirs« So in Simpson v. Turner (6), where the lands 
were settled on .the wife i^ tail general, with remainder 
to the husband and his heirs, the case was held to be 
.within the statute. But it appears to have been held 
in Hughs v. Clubb (c), that if the husband devises to 
his wife in taih general, and the reversion descends to 


(a) 4 B«p. 3 h, 
969. 


(i) 1 Eq. Ca. Ab. 220. (c) 1 Comyp. 
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his own heirs, the wife is not within the rertriction of 
the statute : the marginal note of this case, however, 
states the point differently (a). 

In Gretton Howard (b\ it was argued that th^ 
statute did not extend to estates devised to tlie wife by 
the husband. But a devise is wjthin the words, and in 
Foster v. FitfaUy and Hughs* Clubby it does not 
seem to have been doubted that the statute would have 
applied, if the hmitations contained in the will had been 
diflferent.3 

Third. The subject wlhch* ifext presents itself^ 
after the consideration of what estates settled inijoin* 

•ture are aijd are not within the statute of Henry the 
Seventh, is, yrhat species jof alienation will be a for- 
feiture within its letter and meaning. . 

1 . We have . seen that the statute onlf provides 
against the discontinuances of wives when sole, or ^ with* 
with afler-takcn husbhntls, of estates settled* on the in the sta- 
widows by iheir former husbands, oV the ancestors 
of such husband^ ; .so that fines or recoveries suffered 
by suph women •with their husbands, by whom or 
whose ancestors the jointures were made, are not 
within the letter of the statute ; yet a case is mted \>y 
Lord Coke as having been determined at Nisi .pTVMf (c), ' 
by whicji it was adjudged, that where a man seised of 
lands in fee settled them to the use of himself for life, 
remainder to the use of his wife and the heirs male of 
her body by hhn for her* jointure, and they, having 
issue, levied a fine, and suffered a recovery, and ^en 
died, the issue might enter, although t^p case was not 
within the letter of the statute, since it was within the 
mischief intended to be prevented, viz. the disinherit- 
ing of the issue of the marriage. 


(a) On this question, see Preston on CentTeyaneing, vid. i. p. 20. 
Oilbertr Uses, by Sugden, p. 342. (/i) 6 Tsant. 94. 2 Marsh. 9. 

V. West, Co. Litt. 365 i. 
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|%BM or re- But the above decision was afterwards over-ruled by 
the case of Kirhman v, Thompson (<i), in the Court of 
her husband King’s Bench ; in which case that Court adjudged, 
tiie*joi^re, alienation by fine of husband and wife, of 

fue not with- lands setfted upon her in tail ea^ pracisione viri, was 
in the act. ^ forfeiture within the words or the intent of the 

statute ; not within the* words, as before appears, and 
not within the meaning of it, because the husband who 
made the jointure concurred with his wife in the alien- 
ation; and the Court ^id*tha<f the statute bein^ in 
Restraint of the coihniox\^ law, was to be construed 
strictly,^ and that it* only intended to provide against 
the disinherison of the husband’s heirs contrary to his<- 
intention. 

b**wi(l!»w*for statute, intended to guard the hus- 

1 % of lessee,, band’s heits against the widow’s discontinuance of the 
three bves holdcn by her in dower or jointure, it follows, 

not autho-’ ^hat if she demise the lands for‘thc life of the lessee, 
riacd by fQ|. three lives, not warranted by the act of Henry 

S"i8 a dis-**" the Eighth (&), such demises wilj be alienations of 
of freehold within tho«statute of Henry the Seventh, 
Henry 7. they being discontinuances without the addition of 
warranty (c). 

3. But a lease for years not being a discontinuance, 
is not in general prohibited by the statute yet if, 
by the grant of a term for years, the act is attempted 
to be defeated, such a liberal construction will be ^iven 
to the statute as to include 'the transaction within its 
spirit and meaning. * 

Accordingly, in the case of Barker v. Taylor (d), a 
woman tenant in tail within the statute accepted a 
fine swr conuzance de droit come ceot See. and ren- 


Not a term 
for yvars 
except 80 
granted as 


(a) Cro. Jac. 4^4. (6) 32 Hen. 8. chap. 28, treated upon 

in the second chapter of this work, p. 56. (c) Cynch v. Spencer, 

Cro. Elis. 514. Brown's case, 3 Rep. 50 6. (d) 2 Leon. 168. 

See 3 Rep, 51 5. Cro.Elu.514. Cro. Car. 234. 3 Keu. 333.' ' 
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dcred back tlie lands by the same fine to the conusor 
for one hundred years. Question, whether the grant 
of this term was a disposition within the act, which 
speaks of discoiftinuances only ? And the Court was 
of opinion, that it was an alienation within the statute, 
although no discontinuance, because if it were not to lie 
so considered, the intent and operation of the get would 
be defeated by such a practice ; the Court observing, 
that if such a rdhder forgone hundred years should be 
good, it would be equally so fo/ one thousand years, 
which would be as it^urious to^htf pSrson in remainder , 
or reversion as a discontinuance. , ^ 

• The rcasop why the last term should* be considered 
an alienation within tlic statuj^c, and qjthcr terms granted 
by deed should not be so considered, is founded upon 
these circumstances : that the one being crcated*through 
the medium of a flne, w'ould^ if not included within the 
restrictions of the act, bifid the estate during the wliole 
of the period j«but the terms in the other* instance may 
not haw that ‘cff<?ct,, since they arc voidable by the 
issue in ,tail, if not made undei* the authoilty of the 
statute of Henry the eighth before referred to (^/). 

4. Although the words of the statute appear tp ex- If widow Im> 
tend to recoveries only suffered iff/ the widow* alone, *« « 

or by her ^ith a second husbamd, yet if she singly or lo 

jointly with such a husband be vouched, and come in wiihiii the 
as vouchecy that transaction will Jbe considered as within 
the intent of the aCt, and thefefore a forfeiture (A). 

Fourth. Having considered some of the alienation^ 
by the widow singly, and jointly with an /ifter-taken 
husband, that fall within tlm prdVisions of the statute 
of Henry the seventh, it is proposed next to inquire 
into the effect of that act' upon such transactions in 
regard to the estates so discontinued. 


▼ 


(fl) CrocHcr v. Kelsey, Bridg. 27- 
C88. •• Moor, 7 1 «• 


2 Koll. Hep. 4tM). Cro, Jac. 
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continuance. recoveries, made and suffered by the persons betore 

describgl ; yet the coiiclusion of law lias been different 

in analogy to similar cases decided upon other statutes, 

so that discontinuances by widows alone of lands, ea- 

jprovisione virorum, of by them jointly with after-taken 

husbands, are npt ivumediately void, but continue until 

they be defeated or determined by clifry of the persons 

to whom the interest, title, or inheritance would belong, 

if the women commixing such acts were^ dead («) ; and 

in'regard to all tither persons, and particularly the 
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parties to the discontinuances, such alienations con- 
tinue in force and.cannot be 'determined by entry. 

The right mf entry given by the statute is not con- 
fined to the heir of the husband, but is extended to the 
person to whom the inheritance is to go after the de- 
cease of the widow, whether fie be the heir of the hus- 
band, or a stranger deriving title under such heir (6). 
But a distinction must be noticed when the alienation 
of the heir operates ‘only by conclusion and»C£foj9/ic/, 
and when the inheritance of the estate passes to his 
alienee. In the first case, the claimant under the heir 
cannot enter under the statute, because such person 
has no interest, title, Ar inheritance in the /estate upon 
the widow’s death, in respect of which only an entry 
is given ; but in the swond instance, as the alienee has 
such an interest, he is within the words of the act, and 
fmay therefore enter. In order to elucidate this dis- 
tinction : Jf a widow be tenant in tail, eo* •provisione 
viri, and the issue in tail ^.having no other interest but 
a right to the intail, levy a fine to a stranger, and then 
the widow discontinue the estate ; since the fine of the 
issue opeiates by conclusion and estoppel only, and 


(a) Lincoln CoII<^ cose, 3 Rep. 59 b. 
Sjiencer, supra, p. 612. 


(i) &e Lynch v. 
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passes no estate to the conusee, he cannot enter under 
the statute for the reason before mentioned, neither 
can the conusor or his issue do so, because they are 
barred by the fine (a). But if the conusor had been 
seised of the remainder or reversion in fee esfpectant 
upon the estate in tail at the time when the fine was 
levied, then since such remainder or revci'sion passed 
to the conusee, jn respect of which he answered the 
description in the statute of the pei'sod ** to whom the 
interest, title, or inheritance, after the decease of the 
woman, appertained,** he is •intkk^ and may enter 
under tlie authority mud expr^s wosds of the statu^. 

• Accordin^jly in Brown^ casc(^), A enfeoffed trustees 
upon condition tj^at they gj^vc back the lands to him 
and his wife, and the heirs of their tv^o bodies, re- 
mainder to the right heirs of A. The condition having 
been performed, A died, leaving his wife and B a son 
by her. B tluring his inothcr*s life conveyed the lands 
by a fine to C,,after which tlic mother deftiised them for 
three l^vcs to Z), the lease not being made according to 
the statpte 32 Henry the eighth (c). C therefore en- 
tered upon the estate under the statute of Henry the 
seventh for a forfeiture j the question was, whether his 
entry was Lawful under that act ? And it was resolved 
in the affirmative, because he pras the person who had 
the iinnie^ate right to the inheritance after the death 
of the wife. . , 

It iflust be rcn>arkcd that the alienation in the last And when 
case by the son tenant in tail in remainder being by tllc first^iLue 
fine, the effect of that mode of conveyance was not in tail will 
only to bar the conusor, but alio the right of entry of theri^m 
his issue by barring the ^tate tail, and transferring of entry of 
such right of entry from .the issue to the conusee, as 
before described. But if the conveyance had been by 

I 

(o) C’rS. Juc. 175. Ward v. Mathew, Noy, 122. 3 Rep. 51 a. 

Rep. iO h. (c) Sec ante, p. 95. 
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lease and releiise, &c. instead of fine, then although the 
remainder in fee would have passed to the releasee, 
yet as by such mode of conveyance the intail would not 
be barr^, the issue's right of entry wobld be preserved. 
So also if <7/2er the widow had made the discontinuance, 
the son had conveyed by lease and release, the entry of 
his issuc,would not have been prejudiced. 

Thus the case pyt in .Doctor and^tudent (a) was 
in that of JAncoln College (^b'^ affirmed to be good law. 
The case* proposed w^% to thi^ effect, that if a woman 
tenant in tail ex pnfvisi^ne virt spffier a recovery, and 
thfri^suc in tail release to the reenveror, yet the issue 
of the releasor may enter. The reason i^ that imme- 
diately upon the .recovery being suffieced, a right of 
entry bccamcc vested in the issue, and by a mere deed 
of release the first issue in tail could not bar his de- 
scendants of such a right. 

The ndc laid down by the Court in the case of lAn- 
coin College was, that a person who is 'not in rerum 
naturAt or who has not the immediate interest, utitle or 
inhcritanc*b at the tilne of the forfeiture, shsdl never 
take the benefit of the statute when another person 
w’as in esse at that period, and could not enter, but had 
the power to bar by fine or recovery the person who 
would claim the benefiteof the act. It was aecordingly 
resolved, that the first is^ue in tail having, by recovery 
had against him by his* own 'agreement, disabled him- 
self from entering, under the act, on the widow’s for- 
fpiturc by alienation, his issue were equally precluded 
from so doiiig after his death. But Lord Coke states 
a case that may happdn which would not be n-ithin the 
rule, although the person upon whom the reversion in 
fee descended, disabled hci*self from entering for a for- 
feiture by tlie widow’s discontinuance. His Lordship 
said, he conceived that if a man made a feofiment in 


{a) Lib. Lchap 31. 


(A) 3 Rcj:. 61 a. 
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fee to the use of himself and wife in tail, remainder to 
the use of himself in fee, and had issue a daughter, and 
died, lcaving*hi8 wife enseint of a sorti so that the re> 
version in- fee descended to the daughter, if she and 
her mother joined in levying a fine or suffering a re- 
covery before the birth of the son, or if the widow 
alone levied a fine or suffere4 d recovery, and the 
daughter negl^ted to enter, or had disabled herself 
from taking the j)enefit of the act, ybt the son would 
be intitlcd to enter under the provisions of tlie statute. 

The principle upon which «uch opinion is founded 
seems to be this, that the soi/s right being intitlcd^o a 
preference to that of the daughter, and he conscquentlji 
not claiming or deriving. til|lc from or through her, she 
had no power to prejudice his estate Jliy any act or 
omission of her own ; the son, therefore, Imving the 
immediate interest, title or inheritance after the death 
of the widow, is intitlcd to* enter for the forfeiture com- 
mitted by he*’ (a). 

Tl\^ reader witt have noticed that the statute excepts Widow’s dis- 
out of jts provisions such rccoveaies and discontinuances 
as arc suffered and made with the heir next inheritable of heir, &c. 
to the widow, or where the person who next after her "? forfeiture 
death has the inheritance and assents as of record to right of - 
those acts. ^ entry. 

If, therefore, a jointress for life, and the heir of her 
husband, the first tenant in t^il in remainder expectant 
upon* her estate* for life, tsoncur after the husband's 
death in levying a fine or suffering a recovery, 
neither of those acts being within the penalties of ^le 
statute, there will be no forfeiture incurred, and con- 
sequently no right of en^ly given to any person, but 
the assurance will be laiyful, and the intail barred (O'). 

5. Connected with thy present subject is the effect Lcows foi 

of a fine by the issue in tail in confirming tlie widow’s 

•' ” jointress 

ccinfiryied b; 

— — — * 

«4fce issue.'* 

(flij 3 Rep«i61 b. (A) 3 llcp^GO b. Curtiit v. Price, 12 Ves. 89. 
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lease for years, granted by deed of the estate in join* 
ture settled upon her in special tail, and not warranted 
by the statute of Henry the eighth (o). Such a l^e 
is good till avoided by the issue afl^r the widow’s 
death, who may determine it by entiy \ but if he omit 
to do so, and levy a fine of the estate, the lease will be 
rendered firm and binding both upon the issue in tail 
and the conusee, and Slso upon the persons in rever- 
sion or remainder, daring the continuance of the in- 
tail, if the term do no| sooner. expire; and although 
the reversion in fe^ eSpe^tant upon the estate tail, be 
in the issue at the time of levying^he fine, which re- 
versTon will in that case pass to the conusec, that cir- 
cumstance will not operate to the prejudice of the 
lessee, since the coilusee cannot be in a better situation 
than the persob in remainder or reversion before men- 
tioned ; so that in both instances whilst there arc issue 
in existence who might have inherited under the intail, 
the lease cannot be impeached. But if there should be 
a failure of persons capable of inheritrng under the in- 
tail during Jthe term, then the re^ersipner in tlie first 
case, and the conusee in the second, may avoid so 
much of th 9 term as remains unexpired, for then the 
reversion is let in, which the reversioner or conusee 
claims paramount the lease, and the interest of the 
lessor (bi). 


If wife be III. The last subject for consideration in this chapter 
effect of the statute upon the pjracticc of Courts 
viri under of E(juity in decreeing specific performances of mar- 


iiifirrMige ri^toro iirticlcs 
articles, a ariicies. 

X7«urt of The principle which induces Courts of Equity to 

n(a“cl^isunl preparation of nuiS'riage settlements in such 

^•strain thtir a manner as best to answer the intention of the parties, 
^ect by di- pui^oses of the marriage contract (although 


(«i) 32 Hen. 8, c. 28. (6) Crocker v. Kelsey, Brklgni. 27* 

Cros sJuc, 68S* 2 Roll* Rep* 490, 498, C* 
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articles entered into prior to marriage, if literally fol- recting a 
lowed, would not have that effect), does not apply to 
limitations of the husliand’s lands in jointure made to life only, ra- 
the in tail^hy articles in contemplation of a sub- 
sequent settlement. In order to illustrate the principle suco^veW 
of the distinction it is to be observed — for*what” ’ 

That if articles be entered into before marr^pge with roMon. 
a view to a futarre settlement, limiting real estates of 
the husband to^thc parents for their lives, and during 
the life of the sui^ivorj remainder to the heirs of the 
body of the husbaqd, the linlitatioii to such heirs will 
be considcrcci word's of purchase^* and a scttlcncnt 
directed accordingly, viz. after the life estates to the 
parents, to their .first and -other son and sons in tail j 
and for this reason, if an estate tail wei^ given by the 
settlement to the husband as directed by thd articles, 
he alone might immediately after the marriage bar the 
issue and defeat a prindipal part of the scttlcmdlnt, the 
intended provision for the children of sudi marriage (a). 

Th<? like rule 'prevails when the settled estate be- 
longs to the wife, and the articles limit to her an estate 
in tail (^) ; because she alone may after her husband's 
death defeat the settlement, and disinherit the issue of 
the marriitge. 

And for the same reason, i^ierc articles have limited 
a joinlT estate tail to husband and wife, the articles 
have been performed in- limiting estates for life to. the 
parents, and estates in taif to the first and other son 
and sons of the marriage (c). ^ 

The principle, then, upon which a Coyrt of Equity 
proceeds in thus dccrecinjr the j^rformance of marriage 
articles appears to be, to ^ve cfff:ct to the intention of 


(a) Trevor v. Trevor, 1 Eq. Ca. Abr. 387. Striatfield v. Streat- 
field, Forrest, 176. (A) Jones v. Laughton, 1 Eq. Ca. Abr. 392. 

(c) Cu^ck v. Ci^dc, 5 Bro. Pail. Ca. 1 1 6, Svo. ed. Nandike v. 
Wilkes, Gilb. Eq. Rep. 114. 1 Eq. Ca. Abr. 393, S. C. Burton 

v.*IIasting4J Gilb. Eq. Rep. 11,^ 1 Eo. Ca. Abr ‘iQH. fi.C.. 
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the parties to them^ by preventing either parent singly 
from defeating the limitations in the settlement after 
it is executed, Vhich could only be effected by giving 
to them estates for their lives only, and estates tail to 
their fi»t and other son and sons^ 

But when the husband alon^^a^ not this power 
under t^e limitations^ in the ac^des; ^snd his widow 
after his death cannot bar the intail, tl^e principle that 
governed the fdi'mer cases, and upop •which the Court 
founded its jurisdicti^ to*limtt estates for life only to 
the parents, whenl^he articles gave^them estates in tail, 
doat ,not appear to *up|^y. Thie distihetion we ac- 
cordingly find acknowledged in the cases^ a Court of 
Equity considering that although botji parents may, if 
they think pi^per, defeat the limitations by a fine or 
recovery^ yet that such a power is not unreasonable, 
since it might have been left to them for wise purposes, 
and that, therefore, it is not inconsistent with the 
probable inten1;ion of the articles. , 

If, then, lands of the husband ar^ agreed bv mar- 
riage articles to be settled upon \iimseif and ^ife for 
their lives, remainder to the heirs of the body qf the 
wife btf her husband. It has been decided that the 
Court will not interfere and make a different settle- 
ment, because the husl^ind alone cannot by any act 
during the marriage destroy the intail in the wife, and 
she. u/oi/c is precluded ftom doing so after his death, 
being under the restriction^ of the stataite of Hcn^ the 
seyenldi (a). 


(a) Honor v. Hemor, 1 P.^Will. )23. Whately v. Kemp, stated 
2 Ves. sen. 35^.' Green v. Ekini^ 2 Atk. 473, 477. Highway v. 
Banner, 1 Bm?C. C. o84, 587> See also 7 Ves. 390. 
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